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FOREWORD . *

The two associations of -public colleges and universities which we serve
have maintained a strong and constant commitment to the tradition of low
or no tuition in pubdlic institutions of higher education. Our jeint
sponsorship of the study reported in this publication is gonsistent with that
commitment. ) . .
: -- S .

As itstitie Indicates. ths report is a discussion of alterrrative mechanisms fcr
handling the flow of tuition dollars from students to the PLblic institutions of
higher education they attend. It attempts. through rreative thinking and
expert reaction, to explore some untried administrative techniques which
administrators in public institutions may find useful if future events
demonstrate that some new method of assessing and collecting tuition is
required. .

We must admit that, when first approached regardirJ possible sponsorship
of this study. we had mixed feelings. After all, the traditiona| system of

collecting tuition ffom nonresident students in public colleges and-

universities has worked reasonably well. in spite of some recent pressures
on it. Why then shouid the two tssociation Ggensider sponsoring a project
that was designed to suggest possible replacements for the system?

There were. of course. a number of ready answers to that query. We co not
yet A\now the full impact on public institutions of recent courtcecisions and
legslative actions regarding residency. age of majority, and voting rights. I
lhe traditional tuition system cannot adjust to the changes. some new
system may be needed. Second, we saw the need to investigate ideas that
might be passibie lines of detense agajinst further erogion of the so-called
“low tuition principie” which undergrids all of public higher education in
this country. It seer-ied clearly vital that we learn more about how our
institutions might revise their tuition structures. especially in light of the
Current economiC situation and in response to a spate of commission
reports that all urged drastic increases in tuition at public institutions.
Finally, we shared the conviction that our associations have an obligationtc
encourage creative inquiry into educational problems. much in the same
manner as our member institutions do in other areas of schclarly interest.
By sharing whatever :nsights that surface through such inquiry, we would
be more completely serving not only those institutions that constitute our
membership but the entire higher education community as well.

The Executive Boards of AASCU and NASULGC. in joint session, saw merit
in the proposal. the Ford Foundation agreed to underwrite the study, and
The American College Testing Program agreed to publish this final report.
Speaking in behaif of the nearly 500 institutions that comprise our two
associations, we are 'pleased to offer this report to the higher education

vii

) 7.



Tl
community. Itis presented not as a pedantic answer to serious educational
problems but rather as a stimulus to our thinking about such probiems. It1s
a hirst step towards better understanding and possible action. if action
becomes necessary in the years ahead. We know that Bob Carbone is in full
agreement with these sentiments since it was in this tframe of referencethat
he conceived of the project and carried it through to gompletion.

It1s our hope that the pages that foliow will indeed stim:late your thinking
with regard to the iinancing of higher education in our country. If they do,
our aspirations fo- this project will have been well satisfied.

Allan W. Ostar

Executive Director

American Assoc:ation of State Colleges
' and Universities

n Ralph K. Huitt
Executive Direzior

National Assoziation of Siate Urwersities

. and Land-Grant Colieges

Q . vin
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The extension of voting rights to younger citizens and lowering of the age of
majonty in many states. resulting mainly from laws passed priorto the 1972

INTRODUCTION AND ACKNOWLEDGMENTS

.elections, have given out-of-state students increased opportunity to

establish residency where they attend college. The Slipreme Court ruling
that students must be permitted to satisfy durationa requirements while
they are enrolled had a similar effect. As a result, ‘many students who
migrate across state borders to attend public colleges and universities will
pay higher nonresident fees only until they can qualify for reclassification
as resident students—normally 1 year. but in many states as Iittle as 6
months. s
. . |

Given this situation. it 1s legitimate to ask: Is the trad:monal administrative
arrangement for assessing-and collecting tuition adefjua‘e to handle these
new conditions? If not, are there alternative tuition gystems that might b
brougnt to the attention of faculties, administrators. and governing hoar
of publicly supported nstitutions ot higher education? These two questio
motivated the study reported in this publication.

As recent discuss of financing higher education clearly reveal, what
one writes about On issues 1S heavily influenced by ideology. |

appropniate. theh. to begin by identifying the personpl bias that.underlies
much of what is wriiten here. First, | am convinced that the so-called "low
tuition principle” must be preservedif public higher education is to survive
as a viable and productive instrument of our society. Sk_econd. ! believe that
colleges and unwversities must be, permitted to continue charging
ditferential tuition for resident and nonresident students in recognition of
the basic support of higher edycation by residents of the state where the

. institutions are located.

These two factors, plus the desire to seek new mechanisms to handie the
flow of tuition dollars from students to institutions. led to the development
of five alternative tuition “models.” These models. while they may not fully
meet the format for scientific modeling used by scholars in other fields.
attempt to outline possible varnations on the traditional tuitic .1 assessment
system Itshouldbeclearly understood that they are not put forward here as
recommendations for immediate implementation Rather. these schemes,
and the analyses that follow. each of them. represent an effort to initiate
aiscussion and thoughtful consideration Itis hoped that the reader will see

All opinions and 10eas expressed inthis repor are mine and those of the consuitants
and analysts In no sense du these pages constitute official policy or position of the

. American Association of State Colleges and Unwversities. the National Association of

State Universiies and Land-Grant Coileges. or The Ford For:»dation

n.!
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them as ideas worthy of attention and as rough concepts ready fcr further
analysis and refinement. -

The Models

Two very obvious (and very ideologically loaded) tuition modeis—the no-
luttion scheme and the full-cost-tuition scheme—are not inciuded in this
report. Each of the notions in iIts own way represents a position out of step
with current economic conditions and prevailing political reality. Few
educators and even fewer taxpayers seriously argue that tne state shouid
provide free postsecondary education in its public institutions, aithough
there is considerable interest in making the first 2 years of college virtually
free of direct cost to the student. At the other extreme, it 1s highly uniikely
that the taxpayers of any state wouid endorse a pian that weuld pass along
the full cost of college iristruction, even though proponents of this position
hoid out promises of portable grants and loans as a way of making the idea
more palatable. Since an elaboration of these positions would tena to divert
attention from more realistic ''centrist"” positions, they were rejected out of
hand. instead, effort was concentrated on the five modeis described briefly
below

The Nonresident Student Surcharge Model. Under this scheme, tuition for
all students—residents and nonres dents alike—would be at the same low
level. At the time of initial matriculation, however, nonresidents wouid be
charged a substantial one-time fee, payable overtime. correspondingto the
state subsidy that resident students receive. Detarls of the model are
presented in Chapter 1. It i1s impossible for me to identify the source of this
1dea. so | must take full responsibility for both the concept and the
elaboration of it found In the opening chapter.

The Resident Stude-t Fee Remission Model. The concept of “low tuition”
would be replaced by the idea of "low net cost to residents " unde: this plan.
Turtion for all students, residents and nonresidents. would besetatfull cost
of instruction but graduates of in-state high schools wouid receive a tuition
voucher—in a sense, a scholarship—that wouid have the effect of reducing
direct costs considerably. Obviously, nonresidents who graduated from
high schoolis in other siates would Pay a much higher tuition since they
would not be ehigible for the fee remicsion. The source of thedeais difficult
to pinpoint. a'though it first came to my attention in a conversation with
Donald €. Percy of the University of Wiscunsin. Again, | take responsibiliy
for its elaboration, which is found 1n Chapter 2.

The Suding Scale (Multiple c’;:rena ) Model. This scheme was developed by
Don A Biackerby. facilities officer and research assistant in fiscal affairs,
Okiahoma State Regents for Higher Education .My modification of his
orig nai vaperis found in Chapter 3. It describes D*w a number of weighted

10

«?



residency cnitena can be used to sort studefits into nine tuition levels that
conespond to varying degrees of resident/nonresident status. Since
icaders of this report may be interesied in the more elaborate model
ongwally developed by Dr. Blackerby. a shghtly edited version of it 1s
included as Appendix 3 of this volume.

The Shding Scale (Single Criterion) Model. To provide a sharp contrast to
the multiple cntena mocel. the scheme reported in Chapter 4 was
developed It1s a much simphfied version of a mode! designed by David K
Hanson. assistant chanceilnr, and Michael A Liethen, legal assistant to the
chancelior. both of the University of Wisconsin-Madison My modification
of their scheme utiizes a single cnterion—-length of domicile in the
state--as a tool for sorting students into five tuition levels. Again, the
onginal model as developed by Hanson and Liethen has been included in
this volume (see Appendix IV) since it contains elements that were not
relained in my modificat:on

The National Tuition Bank Model. This scheme. described in Chapter 5.1s
clearly the' most revolutionary of all those presented i1n this report. It
suggests that all states and-or the federal government provide educational
subsides for students who migrate to public institutions in other states,and
describes an “exchange bank” which would channel these subsidies
arectly to those institutions that enroll nonresident students. As much as |
would like to take cred't for originating the basic concepl behind this
scheme, |.cannot. since it has been discussed in somewhat vague terms by
many educators for many years. Ot course, | do accept responsibihty for
this version of a natiznal tution rec.procity system. In so doing. however, |
acknowledge the assistance of Arthur D Browne. vice president for
academc planning and development. University of Arkansas. who prepared
a helptul backgrcind paper tor this portion of the study

Analysis of the Models

The original proposal for this study outhined as its primary purpose notonly
the identification of “alternatives to the current syslem of differential tuition
in public colleges and unwersities” but also an analysis of the “legal,
economic. pohtical. and educational imphcations of these alternative
tuthhon assessment models.” This analysis 1s reported in the second section
of each chapter (i was provided by four consultants, each quahfied by virtue
of training and.or expenance to bring special insights to bear or the
mode!s The identification of these fou* analysts below provides me an
opportunity to acknowledge gratefully their substantive contributions to
this report They are.

Carol Van Al. tyne. chief econoimist. American Council on Educanon Dr
Van Alstyne 1s engaged 1n a series of important studies related to tuwitionand
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the financing of * higher eaucation through her work in the newly
Inaugurated Policy Analysis Service at ACE. She reviewed the models in
hght of relevant economic concepts and principles. .

Joseph F. Kauftman, professor of higher education. University of Wiscon-
sin-Madison. A former ccllege president and university dean of students,
Professor Kauffman i cum'antly engagedinteachingandscholarly study of
higher education. His comments bring ta the mudels views representative of

- those held by faculty members and administrators in pubnc colleges and

universities

Frank B. Pesci. member, House of Delegates, State of Maryland. A
experienced legisiator, Delegate Pesci serves on both the appropriations

-and the education commitiees of Marviand's House of Delegates. He is a

former junior college faculty member. administrator, and trustee, and he
currently teaches higher education courses at The Catholic University of
America in Washington. D.C. He was asked to view the modeis from the
point of view of a pract cing potician.

Allan D. Vestal.Carver Professor, College of Law. The University of lowa. As
a legal scholar, Professor Vestal has devoted considerable at* ntion t» the
concept of residency as it applies to educational institutions. His
coinmentary provides an analysis of the five models in light ofconstitutional
principles and relevant legal decisions. Assisting Professor vestal in the
preparation of this commentary was Donna Paulsen. a student in the
College of Law.

Supporting Papers

In addition to the five models and accompanying commentary, this raport
ihcludes five appenaixes which provide supporting material and back-
ground irformation.

Appendix 11s a statement that seeks to provide a “rationale” for welcoming
nonresident students to publicly supported colleges and universities in any
state. It summarizes traditional reasons for diversifying the student body at
such institutions and was included because. search as | did, it was
Impossible to find such a statement anywhere in the eduéational literature.
In preparing this rationale, | received valuable advice from officers of both
the American Association of Collegiate Registra:s and Admissions Officers
and the National Association of College Admissions Counselors. Also, |
want to thank ErnestH Ern. vice president for student affairs . University of
virginia. Lee Wticox, director of admissions, University of Wis. onsin-
Madison; and Wayne Sigler, associate director of admissions and records.
University of Maryland-College Park, for their helpful comments.

' ) 12
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Appendix 2 1s a discussion of legal 1ssues imping:ng on the problem of
resident and nonresident tuition It was written by David K Hansoa.
assistant chancellor. and Michael A Liethen. legal assistant to e
chancellor. University of Wisconsin-Madison A review of this background
information wi!l assist the reader in mak:ng a personal ana'ysis of the
alternative tuition modeis reported in this pubhication

Appendix 3 is the Blackerby "multipie criternia” assessment model
mentioned earlier. and Appendix 4 is the Hanson-Liethen “shiding scale”
tuition model also mentioned earligr.

Appendix 5 regorts an investigatiun of stucent admissions in the Federal
Republic of Germany. It is included to ‘provide some comparative
information on residency matters. and highlights the dramatic differerce ir
emphasis placed on “'place of residence” by the higher education systems
of two countries. both o! which have state-supported (as opposeg\tq,
federal) systems of higner egucation. In this regard. | wish to acknowledge
the assistance of my colleague, Paul Bodenman, an expert on German
higher education, who teaches educational foundations courses at the
University of Maryland. The oppurtunity to view first hand the higher
£ducation scene in Germany was made possible by a grant from the
Deutscher Akademischer Austauschdienst. and this assistance is gratefully
acknowledged. :

Many extremely busy members of the higher education community devoted
time and attention to this project, and they are deserving of recognition
here In paricular | want to thank members of the study Advisory
Committee for their guidance and assistance. They are: Christian Arnold,
assoclate director. National Association of State Universit.es and Lany-
Grant Colleges; Robert Kreepsch, executive director, Western Interstate
Commission for Higher Educa'ion; Jobn Mallan. director of governmental
relations, American Association of State ColYeges and Universities; Robert
Melicon. director of research and development, New England Board of
Higher Education; Richard Millard. director cf higher education services.
Education Commission of the States; and E. F. Schietinger, director of
research. Southe:n Regional Education Board.

A’special note of appreciation is due The Ford Foundation for its generous
support which made the project possible. Earl F. Cheit (Currently associate
director, Carnegie Ceuncil on Policy Studies in Higher Education) was
officer in charge of the Foundation's Program of Higher Education and
Research at the inception of this study. | am very grateful for his interestand
his assistance in obtaining the grant. Thanks also to Peter de Janosi, who
subsequently assumed leadership of the Program df Higher Education and
Research. for his interest and advice in the final stages of the project.
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| am grateful for the support and encouragement received from Ralpn K
Huitt and Allan W. Ostar, executive officers of the two Sponsong
associations. The emeritus executive officer of NASULGC, Russel ).
THac':tey. provided helpful reactions to first drafts of the models. Roy P.
Peterson of Southern Illinois University (Edwardsville), an American
Councii on Education Fellow in Academic Administration during 1973-74,
wrote an informative background paper. Maryjane Miskell of ERIC/Higher
Education assisted in identifying relevant articles and publications on the
topic. Finally, dozens of faculty members, adniinistrators, and association
executives offered ideas and suggestions or responded to my inquiries and
requests for assistance. To all these people, | express my appreciation.

‘College Park, Maryland
November 1974




C .pter1

NONRESIDENT STUDENT SURCHARGE MODEL

The central feature of this tuition model is the concept of a "surcharge”
assessed to al! students who cannot substantiate a claim of legal residence
in the state when they enroll in a public college or university. This model is
based on the assumption that each institution or system of higher educatior
would cstablish standard tuition charges for all students—regardless of
resident status—dfferentiated by leveis of instruction as the institution or
system determines to be appropriate. The su rcharge would be a ope-time
added fee collectable upon initial matriculation to any degree program but
ass.gnab’s only to those students who clarly are legal residents of another
state and whose primary purpose: for b. iyt in the receiving state is to attain
a higher education.

In asense, this modelcan be seen as a method through which a nonresident
Student provides his or her own educational subsidy. The state in turn
provides the student with an oppertunity to earn a degree. It makes a clear
distinction between tuition (that is, instructional fee:s, which under this plan
would be the same for all students at a given level of instruction) and
subsidy (which for resident students comes from state appropriations but
for nonresidents must come irom their own resources). The paragraphs
below discuss several eiements of the nonresident student surcharge model
and indicate how the model might be applied to # mythical public college.

Operational Aspects

When a student is initially admitted to a degree program in the institution, a
determination of residency is made. All 'students—undergraduate.
graduate, professional; full-time or part-time; new, transfer, or
reentering—would be classified as either resident (i.e., eligible for state
subsidy) or nornresident (i.e., liable for payment of nonresident student
surcharge). The student's "fee card,” which would be produced during the %
registration p:ocess, would indicate the appropriate amount of surcharge .0
be paid.

Q . "'" 15




? ALTERNATIVE TUIT!ON SYSTEMS

The nonresident student, or the person’s) upon whom the nonresident
student is legally dependent. would sigin a note for the amount of the
surcharge. The note would establish a schedule of deferred payment, that
is instalimerts to be paid over the normal length of the degree program
(e.9.. eight semesters for an undergraduate degree program, etc.), with the
first payment due C0 days after initial matriculation. The “fee card” would
also indicate the standard instructional fees assessed all students. payable
upon completion of registration. Execution of the note would not obligate
the signear to any interest or carrying charge for the deferred payment, but”
penaitw.- could be added for late payment of any instaliment. The document
would clearly indicate that no credit or degree would be granted unless full
payment of the surcharge is made prior to the end of the semester or the
degree program,

Students who complete the degree program in fewer than the normal
number of semesters would have the remainder of the surcharge waived.
However, a student who requires more than the normal number of semes-
ters to complet-: the degree would be liable for only the total amount of the
surcharge indicated on the initial “fee card.” For part-time students. the
surcharge would be prorated in instaliments pro%ﬂior.ateto the fraction of
a ful.-time load the student took during any given semester.

If a student withdraws from the degree program at the end of a semesteror
term. the remaining portion of the surcharge would be waived and the note
would be considered satisfied. However, students who withdrax before the
completion of any semester would'forfeit rezovery of any portion of the
surcharge unless such withdrawal came reasonably early in that semester.
say prior to the third week of classes. Students who withdraw from and
reenter a degree program would receive credit for the amount of the

-surcharge paid under the earliex registration.

Some students. intially classined as nonresidents. who begin a degree
program under hability of the surcharge. might find it necessary ordesirable .
to withdraw from the program for a period of 12 months or rr-ore. Indeed.
some students may «o this primarily for the purpose of establishing
residency in the state Regardiess of motives. students who do withdraw
from a degree program and subsequently meet the criteria established for
imtial classification as residents’ would technically be 2ntitled to state
subsidy by virtue of their newly acquired resident status. Suzh students
would be allowed to reenter the original degree program as resident
students and thus would be eligible for stat& subsidy. Insuch cases the note
covering nonresider.t surcharge would be considered satistied.

Transfer students pose still another special circumstance. The amount of
surcharge to be assessed students who transferfrom another institution
(whether public or private) would be calculated in proportion to the amount

«! . 16



NONRESIDENT SURCHARGE MODEL 3

of the degree program yet to be complefed. For example, a student who
transfers in as a first-semester juhior would be liable for haif of the total
surcharge for an undergraduate degree.

Nonresident students in degree programs at all levels—undergraduate,
graduate. or professional—would be required to pay the surcharge.
Students who complete one degree under this condition and who then seek
entry to a second or an advanced degree program would be reviewed by the
residency classification officer just as if they were new students. If they are
abi¢ to satisfy the simplie test of residency described below. they would be
classified as resident students and would no longer be liable for the
nonresident student surcharge. If, however, they are still dependent upon
Someone outside the state, if they only reside in the state during the
academic ,aar, and if they did not file in-state income tax returns covering
all income. they would still be considered nonresidents and would be
assessed the su-charge.

The note covering the surcharge would constitute a legal contract between
the nonresigent student, or the person(s) upon whom the nonresident
student i1s denendent, and the institution. It establishes the fact that the
student i1s not entitied to subsidy by the state in which the institution is
located. and 1t obligates the signer to payment of a fee covering the specific -
degree program in question. This agreement would preclude any questions
of reclassification of the student while that student remains enrolled in that
degree program. However, as suggested above, the student who withdraws
from a degree program for a lengthy period may be able to change
residency classification by meeting the criteria estabiished for initial
residency determination.

Low Tuition

A tuition model such as the one described above would lend support to \he
principle of low tuition in public institutions. For one thing, it is clearly in
opposition to the full-cost-of-instruction position since it depends upon the
concept of subsidy—either from the state orfrom the nonresident student. It
IS consistent with the notion that benefits of a hiy, “er education are shared
between individual graduates and society, and that thus both the student
and society shouic share educational COStS. .

In a more subtie manner, the model combats the mentality that argues for
higher basic tuition (e.qg.. "If nonresidents can pay $1.500 or more, why can't
most students from this state find the money also?”). Under this plan, all
students in a given degree program would pay identical tuition rates. Since
tuition 1s distinguished from subsicy and since tuition is low, the general
public would be less likely to ntermingle these concepts and consequently
less likely to think about tuition in terms of astronomical sums.

8t 17
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4 ALTERNATIVE TUITION SYSTEMS

Taxpayer Appeal

Alltoo often in recent years, citizens and their legisiators have asked. "Why
should our taxes go to subsidize the education of students from another
state?” The sentiment s sour:d. if somewhat parochial. There are few good
responses to the query. Voicing them often invites an even more

conservative ’ action. '

¢ R

The tuition model suggested here provides & simple and easily understood
answer. Nonresident students wouid pay their own subsidy through the
initial surcharge and. in addition. they would pay instructional fees. This
provides recognition that resident taxpayers. by virtue of long-term
contribution to the state. have aiready subsidized higher education. That
being the case. these resident citizens and :heir dependents pay Only
instructional fees when tney attend a public college or university.

-~

Determining Residency \

Under existing methods of determining residency for tuition purposes.
considerable institutional time and effort is expended in reviewing student
claims for residency. reclassifying students, and hearing appeals from
students who seek re  ssification. Often these matters invoive legal action
that consumes time and resources of students and of campus and state
legal authorities who become invoived.

Animportant feature of the nonresident student surcharge model is the fact
that 1t eliminates need for all such activities. The classification of a student
upon initial matriculation in a given degree program would determine
whether or not that student must pay the one-time surcharge. Signing the
deferred payment note commits that student to payment of subsidy for ihe
entire degree program; thus no reclassification machinery wouid be

needed. )

The work of campus residency classification officers would be further
simplified under this model since initial determination of residency is more
likely to be uncomplicated by mitigating circumstances. Thus, a relatively
simple set of classification criteria would be utilized to make the initial
determination. The following would suffice:

.

Dependent student—If the person(s) Upon whom the student is dependent

‘has not maintained legal residency within the state for 12 consecutive

months immediately prior to initial matriculation inthe degree program.the
stude ,m-'must pay the nonresident student surcharge.

Independent student—If the student is a financially independent adult or
emancipated minor who has not maintained legal residency within the state

Wt 18
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for 12 consecutive months immediately prior to initial matriculati.pn ir: the
degree program, the student must pay the nonresident student surcharge.

Forthese purposes, legal residence within the state-could be defined simply
as_

1. being physically present in the state for the durational period, except for
short periods of temporary absence,;

2. ‘estaplishing a domicile in the state which is the person's true and
permanent place of habitation, in which the person intends to remain,

and to which the person intends to return following temporary absence;

3. filing income tax returns which show an in-state permanent address and
which report in-state tax liability for all income earned during the
previous year.

Exclusive use of this simple and basic definition would make unnecessary
reliance on other, more discretionary, artifacts of citizenship such as
registering to vote, obtaining an in-state driver's license, purchasing
automatile tags and registration, etc. After all, citizens are not requiredto
register and to vote, and thus there should be no advantage or penality for
the exercise of discretion in this regard. Not everyone owns a car or knows
how to drive, and those who do should not enjoy the advantage of having
that fact favorably affect their tuition classification at a public coliege or
university. If ownership of real property is to he considered, the wealithy
would seem to have an advantage overthe poor who are less likely to be akbrle
to own such property. Even if rental of a place of abode is a criterion. some
students—those who live rent-free at the home of a friend or relative. for
example—are placed at a disadvantage. Therefore. only the rather easily
determined congitions of dependence-independence and length of legal
residence in the state would be utilized in residency determination.

Budgetary Corsiderations

To illustrate how the nonresident student surcharge model would influe nce
a cullege or university budget. the following hypothetical exampie s
offered. Assume that the institution is a general purpose state college
enroliing 10,000 full-time equivalent students. It is predominantly an
undergraduate institution with a modest graduate program and one small
professional school. The budget officer has developed a technique for
caicutlating instructional costs by leveis of instruction which reveals the
following situation:

=t 19
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Level Enroliment Instructional Costs
Lower Division 5.000 students $1,200 per FTE student
Upper Division 3,500 students $1,500 par FTE student
Graduate 1.300 students $1,800 per FTE student
Protessional 200 students $2,500 per FTE student °

To suppert instruction at the levels and enroliments indicated here, the
totai budget for instruction, exclusive of capital costs, would be
$14.100.000 (rounded slightly) per year. The total college budget for a

given year is as follows:

Income

Allocations

Tuition and fees $ 6.360,000

State appropriations 13,300,000

Federal funds 140,000
Overhead on grants 135,000
Gifts and

endowments 22,000
Other sources ____43.000
Total $20.000.000

Instruction (including
libraries and
departmental research)

Administration (including
fringe benefits and

$14,100,000

general expense) 2,100 000
Physical plant (including

general maintenance) 1,800,000
Student services

(including tinancial aid) 1.400,000
Public service and

extension prcgrams 500,000
Other 100,000
Total $20.000,000

To balance this budget the institution would need to recover
$6.580.000 in tuition. It a/l students at a given level—regardiess of resi-
dency status—paid the same tuition, the college might establish the follow-

ing tuition rates:
LY

. Lower Divigion
Upper Division
Graduate
Professional

i

- § 500
- $ 700
$ 900
$1.200

1
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LY
The income yield under these circumstances would be:
Lgvelﬂ_ . Enroliment FTE Costs Tuition % o' Costs lncgyne
Lower Division  5.000 $1.200 .$500 42%  $2.500.000
Upper Division 3.500 $1.500 $700 47%  $2.450.000
Graduate 1.300 $1.,800 $900 50% $1.170.000
Professional 200 $2.500 $1.200 4% § 3{90_9_0
Total Income $:1,.360,000

Assume, however, that the college enroliment for a given yearincl'ides the
following proportion of nonresident students: Undergraduate-15 percent;
Graduate-20 percent; and Professional-30 percent. Assume also that the
colleges arbitrarily established the following nonresident student
surcharge: Undergraduate-$1,000:° Graduate-$1.200 and
Professional-$1.500..4nder these conditions, the college could establish
much lower tuition rates for all students ang still recover the needed
incom e. The situation would be as follows:

Lower Dvision -
5.000 students X $350 tuition $1.750,000

750 nonresidents X $1,000 surcharge 750.000
T $2500,000
Upper Division
3.500 stugznts X $550 tuition $1,925.000
525 nonresidents X $1,000 surcharge 525.000
$2.450,000
Graduate
1.300 students X $660 tuition $ 858.000
260 nonresidents X $1.200 surcharge 312.000 X
$1,170.000
Professional .
200 students X $750 tuition $ 150.000
60 nonresidents X $1.500 surcharge _ 90000
$ 240,000
Total Income $6.360.000

Q : 9:. 21




8 ALTERNATIVE TUITION SYSTEMS

Under these citcumstances the direct costs to students would be as follows:

Lower Division . - Resident $ 350

- Nonresident $1,350 (tuition plus surcharge)
Upper Division - Resident $ 550

- Nonresident $1.550 (tuition plus surcharge)
Graduate - Resident $ 660

- Nonresident $1.860 (tuition plus surcharge)
. vfessional - Resident $ 750 :

~ Nonresigent $2,250 (tuition plus surcharge)

Because of the nonresident student surcharge, tuition at all levels would
reflect a lower percentage of instructional costs: Lower Division-29
percent; Upper Division-36 percent; Graduate-36 percent: Professional-30
percent. This level of instructional fee is more in line with traditional tuition
rates charged by public colleges and universities. Of course, since the
surcharge for each instructional level was determined arbitrarily, it could be
aJdjusted up ordown to reflect any level ot direct costs the institution desired
to pass along to students.

An alternative method of determining the amount of surcharge would be to
divide the total state appropriation assigned for instruction at each level by
the number of residert students enrolled at that level. The nonresident
student surcharge could then be set at an amount equal to the per student
appropriation for resident students. (This technique is explained morefully
in the discussion of the National Tuition Bank Model in Chapter 5)
Regardless of the surcharge level selected, it is clear that the educational
subsidies derived from a surcharge to nonresident students give this model
two characteristics seen as desirable in the alternative tuition systems

“developed in this study. First. the model maintains a sizable differential in
direct dut-of-pocket costs paid by nonresidents as opposed to those paid by
resident students, because students unable to substantiate a claim to
residence upon initial matriculation wauld not receive subsidies from the
state. Second, and of more importance, direct instructional fees—that is,
tuition—woupld remain relatively low for all students.
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COMMENTARY

(Editor’s note: As an introduction to her comments on eachof .
the models. Carol Van Alstyne p:epared some cogent and

" helplul remarks relevant to all the models. They are presented
here and are followed by her analysis of the Nonresidant
Surcharge Mode! )

General Comments about the Models—Dr. Van Alstyne

The five tuition models presented were, | believe. syhthesized from a much

larger array of possible models. In respondingto the questions posed about

these models. 1t was helpful for me to begin by trying to understand the

essential elements of . 1wy differential tuition model. It appears that a

differential tuition mode! woud include each of the following essential

elements:

1. Basis for determining payment status (Note that the term “payment
status™ is used to replace the conventional terrn “residency status”
because of the contention advanced in the following pages thatthe legal
determination of residency at a point in time, or over a short period of
time, 1s an imperfect proxy in deriving equitable in-state vs. out-of-state
tuition differentiais at state instituiions.)

a. The poimnt in time at which the determination of payment status 1s
made (e.g.. at graduation from high school or on matricuiation n
college)

b. The period considered relevant in the determination of payment
status (e.g.. the 12 months prior to matriculation)

c. The criterid deemed relevant in the determination of payment status
"+ (e.g. legaldeterminations of residency, declared intention to re-side 1n
the state in the future, payment of st. * - Income .taxes, etc.)

dr Whether the determination of payment status is one timw (e.g., at
initial registration) or periodic (e.9.. annually at each fat! reqstration..
etc.)
,

e Who makes the determination of payment status (e.g.. thenstitution,
the courts. or the legislature) and whether or not it 1S reviewable
2 Basis lor pricing ecucation accdrding to payment status
a Rationale for establishing base tttion levels

b Rationale for establishing surcharges cr remissions

&

L}
t
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10 ALTERNATIVE TUITION SYSTEMS

3 Payment mechanisms
a. Time of assessment of foes (e.g.. one-time or periodic)

b Period of payment of fees (e.g.. Iuinp-sum deferred [payable over
time, with or without interest] or periodic)

¢. Whomakes payments to whom 2.g., student t2 institution [surcharge
mocel]; student to state [surcharg® model]- institution to student |fee
remission model]; siate to state [n. tional tuition bank mnedel])

The five models presented are actually combinations of separable eiements
required to specifv a model. Each, although different in total impact, is not
necessarily different along all of its dimensions, because some may be
shared with other models. The matrix on PP. 11-12is an attempt to catego-
nze the essential elements of each model for the purpose of help?r.g tb
compare and contrast their economic effects. , .

*
Determining payrment status. Conventionally, payment status at publicly
supported state institutions is established according to in-state or out-of-
statz residence. The need to determine residency for tuition purposes
derives from a desire by states to charge to in-state students tuition of less
than the tull cost of education in order to encourage broad access. This s
combined with 1 desire to imit, as a matter of equity 10 in-state taxpayers,
the resulting educational subsidies to ncnresidents. If state institutions
charged tuition equal to full cost, the beneficiaries of these educati al
opporturities would be paying the state for them and no Question of mh’-:l;
state residency would arise with respect to appropriate charges. (The
question would shill arise in determining priorities for limited numbery of
ecucational slots, however, wheie applications for enroliment exceeded
available siots ) .

The equitable determination of residency status has become increasingly
important as the in-state vs. cut-of-state tuition differential has widened.
The process has become exceedingly cumbersome as attempts are madeto
group students fairly into dichotomous categnries labeled simply in-state ¢ r
out-of-state. when the reaiity covers a complex range of actual
circumstances. Several of the tuition models presented propose to reform
the current system for determining residency by moving in the direction of
simphtying the procedure. Such proposals include limiting the
consideratiors to be taken into account and hmiting or precluding the
possibiity of reclassification of residency status after changed
circumstances might rander the first determination inappropriate

These proposals are offered with the objective of minimizing administrative
burdens in making residency determinations. | would argue that these

Tpy ~4
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NONRESIDE T SURCHARGE MODEL * 13

proposals strike an improper balance between concerns about these
adrunistrative burdens and the need for fair and equitable treatment of
stL Jents.

There is a basic difficulty. | balieve, in the conventional determination of
resitency which none of the p'ans presented ultimately reaches. The
determination of residency is generally ms Je in reference to a pointintime
or a short period of time, essentially on legal grounds which do not
necessarily correspond directly with the variables relevantin making a fair
decision from an economic point of view.

Assessing tuition charges equitably from an economic standpoint should
take into consideration the transfers of educational resources over much
longer periots of time. The financing of public education involves an
intergenerational transfer of resources. The parental generation over a
peniod of time pays taxes. a part of whichis investedin creating educational
opportunities for their children. The students?on matriculation, take
advantage of the benefits. and then later repay the cost of them by means of
the taxes on their subsequent earnings. which are used to create
educational opportunities for yet anothergeneration. The intergenerational
transfer of resource~ spans 20 to 50 years or more. Fairness in a
determination of who h2nefits and who should pay then depends on some
reference to the actual span of the economic transfers. A determination of
legal residency status at a pointintime may be an entirely in?’ppropriate and
inequitable proxy for méasuring and assessing charges on'the basis of the
real transfers of resources. ‘ :

Thus. the direction of suggested reform of the determination of residency
embodied in four of these alternative tuition plans is, | believe, the direction
opposite to the one in which reforms should be made. L onger rather than
shorter periods of time ought to be taken into consideration in making the
determinatiop of fairness in assessing tuition charges differentiated by
status of students. Alternatively. the multiple criterion model is ar. ingenious
approach which provides a framework for making much more sensitive
determinations of payment status. The criteria uced in the framework are
essentially legal. however, and ought to be 1. 'nsidered in an attempt to
iIntroduce factors which relate more directly io \he transfer of economic
resources—for instance, the length of time the parents have paid taxes in
the state. | would argue that.the determnation of “residency ought 1o be
changed .into a determination of “payment status” with a concommitant
transformation of the conceptual framework used in deriving an equitable
assessment of charges based on status.

Pricing education according to payment status. The taxpayers in a
particular state may deem that they wish to provide educationa!

- _7.
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opportunities only 1o thosi\* who (or whose parents) have paid or will pay for
them, while providing nc state benefits to out-of-state residents. This
involves a two-part decision, a decision to impose a surcharge and
subsequently a decision about the level of that surcharge. A reasonable
point of reference for discussing the surcharge is the dollar difference
between the tuition paid by an in-state student and the amount of state
subsidy per student. The surcharge could be set at an amount less than,
equal to, or more than that difference. Particular decisions would be
designed to meet different revenue‘and student response objectives.

On straight equity grounds the surcharge might be set at an amount
necessary to offset any state sudsidy, taking into consideration no other net
benefits or costs to the state residents resulting from the presence of the
out-of-state student. However, given changing enrolimenttrends in relation
to educational capacity, states might wish on other grounds actively to
encourage or discourage matriculation of out-of-state students. Separating
the price and the equity questions permits separating basic decisions about
the level of public commitment tohigher education from marginaldecisions
In relation to changes in shorter-term financial, enroliment, or other
conditions—which marginal decisions need not disruptthe basic decisions.

Indwvidual vs. state contributions. One of the Questions posed regarding the
models was whether or not they suggest a realistic balance between
individual state contributions toward the cost of education. In responding to
this question, | would argue that “realistic balance" involves theissues of (1)
how to price education to all students (that is, establishing the level of
charges which [at a point in time) split the total cost of education between
current payment by students and curreot subsidy by taxpayers, which
should be treated separately after having made the basic pricing decision);
and (2) how to achieve equity among in-state and out-of-state students and
taxpayers.

Both of these subquestions, (1) pricing of education and (2) equity among
groups of individuals, involve assessing charges which have implications
on the one hand tor generating revenues and on the other for inducing
behavioral responses by students (which in turn can impact on revenues).
But in order to assure both continuity of financial support for higher
education and flexibility to respond to changing circumstances, these sub-
questions should be dealt with sep arately.

In comparing the alternative model;, the standard of fairness is, | believe,
not absolute, but relative. How are the people in different circumstances
treated compared to each other—w hatever the level of basic charges to
students? The groups who should he treated fairly with respect to each
other are in-state taxpayers, in-state students, out-of-state taxpayers, and
out-of-state students. )
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National approach to a national problem? Thetuition models are presented
In the general context of seeking a national approach to a national problem.
It may be relevant to considerthat our system of financing highereducation
IS not national, charactenzed more or Jess by a single pattern, but is truly
federal. with some 50 different patterns.

Existing evidence indicates that the level of tuitionin relation to educational
cost varies across the state systems from under 10 percent to over 30
percent. The in-state vs. out-of-state tuition differentials vary from zero to
several hundreds of dollars, representing small vs. large proportions of the
in-state tuition levels for fuil-time undergraduate students. Overlaying state
enrolimeni patterns range from a 40-60 public/private enroliment split to a
99-1 spiit. Some states have large net out-migratio. in contrast to others
which have large in-migration These sharp differznces lead to questions
about whether a single mode! will operate in all circumstances. At the very
least, generalizations about the impacts of the iuition models may needto
be qualified. state by state.

Additioral questions that rmight be posed. At least two other issues could
have been raised incomparing fhe modes. First, are there anydifferences in
the eftects of implementing the modcls on low. middle, and upper income
students? Second. what are the comparative impacts of the models on the
award of student financial assistance? With regardtothelastquestion.ifthe
award of assistance 1s based on need. and need 1s a function of cost of
education minus expected family contribution, then a tuition surcharge. for
Instance. i1s partly offset by determination of greater need for which federal
assistance i1s available. Thus, the marginal effect of this model is to siidgh
the support of higher education from state to private and federal sourcBs

Economic Analysis—Dr. Van Alstyne

In responding to the questions posed apout the effests of this surcharge
model as well as the other four models. it would be helpfulto have aframe ¢f
reference: The effects of this model as compared to what other model? For
this purpose, it may be helpful to use as the frame of reference asynthesis ¢ f
existing tuition assessment arrangements.

Question: Does the mode! suggest a realistic balance between individus!
and state contributions toward the cost of education?

The balance between individual and state contributions 1s not established
by the model but rather by specificdécisions requiredin its implementation.
However. the model does offer the best framework for developing a
rationale for establishing this balance precisely because the questions of
pricing of educatior: and equitable treatment of cifferent grcups are
handled separately and independently Rather than suggesting a rationale

&
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16 ALTERNATIVE TUITION SYSTEMS

for setting any particular level of tuiti®h, the mode! focuses, given a level of
tuition. on thedifferential treatment of students by status. Ccnceptually, the
student charges in this mode! are: (1) tuition charges v:hich set a level of
current payment for all students irrespective of any consideration of
payment status and (2) separate surcharges to students who ¢annot estab-
hish claims tor educational benefits provided by state appropriations.

Since the model makes a clear distinction between tuition and subsidy, the
rationale for determining the surcharge is entirely separate from the
rationale for determining the tuition level. The tuition rationale can be
developed 1n terms of such considerations as social and private benefits,
ability to pay, equity. the reasonableness of spreading the costofeducation
over time since the benefits flow over time, ahd the place of higher
education among state budget priorities. The rationale for setting the
surcharge can be developed in terms of such considerations as equity,
revenue, and student response. While many of the elernents of each
rationale would be exactly parallel, the relative emphasis may be quite
different. :

Question: What is the effect of the mouel on long-range support for pubhic
mnstitutions ? :

To the exteni that taxpayers believe that they are being treated tairly, and
*hat nobody s getting a free ride, long-range support tor public institutions
should be enhanced.

‘Juestion: What effect will the model have on nstitutional budaets.
especially with regard to initial implementation?

Since this model does not differ greatly with existing treatment of out-of-
state students. there would be no substantial ettect on institutional budgets.
Of course. if the shrcharge could not be imposed, the effect on institutionat
hudgets would be substantial.

Question: Will implementation of this model in pubhic institutions in a state
have any elffect on enroliments in all types of institutions ?
-

It would have no effect on the number of resident students who attend
public colleges in their home state because their tuition would 1ot change.
However. the high surcharge would discourage nonresidents from
migrating to that state to enter a public college and thus tend to decrease
out-of-state enroliment. Enroliments in private colleges would increase
since some in-state students would choose to enter them rather than paya
high surcharge in anotherstate. Aiso. some migrating students would select
a private coflege over a public college sineé the cost of attending a public
college that imposed the surcharge would be nearly that charged by private
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colleges. There would be no effect on enroliments of ei her resident or
migrating stlidents at proprietary institutions.

Question. What influence might the model have on interstate miaration of
Students to public inst:iutions ?

The surcharge, assessed one time (even though deferrable and at no in-
terest). would appear staggering to potential migrants. A typical surcharge
might be $400 per semester (a total of $3.200 for éught semesters) and this
could eastly arrest any intention of going out of state to attend college.

Question: In what ways will the model influence current proposais for
funding higher education (Carnegie. CED, etc.)?

The concern averall about differential tuition would be reduced to the
extent that the model might shift more of the educational costs 1o the
students and their families and reduce the level of public subsidy. However,
the issue of fairness in charging gifferential tuition remains insomeformas
long as there is currerit state subsidy of students, and none ofthe proposalis
for funding suggests eliminating state support. The major effects of any
proposal to go to a market system with vouchers would depend on the
features of the voucher pilan as weil. Presumably the equity arguments have
been pressed only with respect to public support for in-state students.
Apparently; it 1s deemed that private voluntary contributors do not. or at
least have not. restricted the intended beneticiaries of their contributions to
in-state students.

Question How realistic 1s the model in light of historic tre- -~ and future
projections for the funding of higher education?

rhe model may be characterized as realistic except for the feature of the
one-time assessment of a surcharge. It 1s not obvious. F.owever, that it will
constitute an /mprovement over existing arrangements

Question: Does the mode! contribute to the equity and or efficiency of
distribution of educational subsidies in public higher education?

Again, the question needs a frame of reference: As compared towhat? From
whose point of view? From the paint of view of the nation. interstate
migration of students probably ought to be encouraged in order to stimuilate
crossfertiization ¢f ideas. to strengthen national cohesion, and to enhance
the advantages of specialization available to those who can benefit from
them regardless of their place of origin.

A ttion surcharge may contribute to equitable treatment as between in-
state taxpayers and out-of-state students. Yet, the out-of-state students are

SR § |
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foregoing educational opportuntties to which they may be entitled in the
state of ongin. by reason of parental payments of taxes for them there.
Furthermore. it I1s likely that students who migrate out of state are from
families with higher incomes. Thus. the surcharge may at one anc the same
time be designed to create greater equity as between in-state taxpayers and
out-of-state students and yet introduce a widcr gap nationally in the
educational opportunities available to low income students who would be
even less able tn travel out of state.

Educational Analysis—Professor Kautiman

The alleged advantages of the surcharge model over present practices are
not oovious to me. The model appears merely to substitute the term
“subsidy” for the conventional term "nonresident tuition.' Implicit in the
proposal is the assumption that use of the term “subsidy," meanirg the
amount nonresident students must pay as a surcharge. will have a
psychological effecton the legisiature. This effect will supportretentionofa
low tuition policy for residents and will gbviate any concern about tne
numb~r of nonresident students admitted. A second assumption is that by
requinng the nonresident student, or his or her parents, to signanoteforthe
amount of the surcharge at time of initial matriculation, requests for
reclassification to resident status at @ subsequent time will be prevented or
inhibited.

With respect to the first assumption, it is quite common now for nonresident
tuition to be set at full cost. It is my own view tha* by emphasizing and
highlighting the amount or significance of the state subsidy to resident
students. the model creates the dangerous possibility of reducing that
subsidy or placing it on a “need"” basis for resid2nts. | see no particular
advantage, psychologically, in altering the terms. In fact. | see
disadvi 1tages in introducing the concept of subsidy for resident students.

The surcharge idea has overtones which would tend to inhibit nainesident
enroliment, at least at the undergraduate level. Given the data on student
mobility and attrition. what seems |ike 4-year contract or note would
bother some people. Any drep in nonresident enroliment would result in a
significant Inse. ¢f income that would have to be made up by tuition
adjustments or appropnations. Thus, one effect of the fixed 4-year subsidy
charge would be to cause more pressure on tuition charges. While | think
this could te overcome, it might cause some resistance internally.

On the other hand. the proposa! has some elements of the "guaranteed
tuition™ plans now in use at some institutions. The note covering the
surcharge does guarantee to the nonresident that this charge will be fixed
throughout the entire degree program and that does add an attractive
dimension to the scheme. However. most colleges which have tried sucn an
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ap;)roach have not been happy with it because of infiation and the several
different tuition levels that are in effect at any one time. Yet, it can be
done--although the business office will not like it.

The second assumption mentioned above raises a serious legal issue. On
the face of it, it appears that if fees are based on an annual or semester rate
for some students, it would be difficuit to hold that for others (namely,
nonresidents) a 4-year fee or subsidy could be charged. | am cerain that
this notion would betested in the courts very quickly. According to the plan,
signing a contract covering the surcharge "would preclude any question of
reclassification of the student while that student remains enrolled in that
degree program.” This. in fact, creates an irrebuttable presumption of
nonresidence and | do r?ee how the contract would prevent a student
from seeking reclassificafion. In my view this makes the plan coercive and
unnecessarily so. It implies that an irrebuttable presumption of
nonresidency can be'upheld even thouyh the courts have held that any
citizen, including students, must have the nght to have a request for a
change in residency status cc isidered on the basis of objective yuidelines
orrequirements. Requiring persons to sign a surcharge note puts them mn a
posit:on of admitting. in advance, that they wiil not have sufficient grounds
to do so. If you want to reduce the numbe: of out-of-state students, this
would be a good way 15 do it.

As fot administiation of the plan. it would be cumbersome. Both budget
requests and tre -etting of tuition levels for all students would seem to
depend on the number of students enrolled each semester. Aiso, | do not
see how the plan would reduce the work of residencyclassification officers.
It might increase it. And, | would hate to be the one who has to face students
and parents explsining why they should sign the surcharge note.

Political Analy:.'s--Delegate Pesci

This model would appeal to legislators. governors, and taxpayers because
of its simplicity and ease of implementation. It makes a clear distinction
between tuition (defined as instructional fees) and state subsidy. As
taxpayers, residents would be entitled to, and receive. the subsidy.
Nonresidents would not be entitled to the same subsidy, but wouid be
provided with the opportunity to earn a degree away from their residential
settings. No legisiation would be needed for its implementation. As a result
of conversations with many legislators and some governors. | am of the
impression that they understand and appreciate the economic, social. and
Cultural tenefits of having nonresicents on public college campuses.
However. many find it difficult to justify totheir constituencies even a partial
subsidization of nonresident students. This model, then, would be viewed
positively by legislators, governors, and taxpayers as realistic in ight of the
pohtical and fiscal problems which face the states.
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With regard to the operational aspects ofthe model, | question the penalties
that would be added for late sayment of the surcharge instaliments. Can
these penalties be justifiably -charged without creating a legal question?
Also. the model stipulates trat “a student who requited rmore than the
normal number ot semesters to complete the degree would be liable for only
the total amount of the surcharge indicated on the initial fee card.” Consider
the tull-ime student, with incompletes and failures in several courses. who
needs one or mate semesters to complete requirements for a degree. Does
the above quote mean that such a nonresident studentwoulrd receive astate
subsidy for failure?

A ma'or weakness of this model i1s the apparen! perpetual nonresident
status after initial matriculation The nonresident is locked into this status
unless he or she withdraws from the institution and then returns later as a
resident There must be some recognition that a nonresident student can
change residency status without dropping out of college

Legal Ana)ysis—Professor Vestal

This model calls for a determination of residency at the ime of enroliment
which controls during the eritire period of the degree program A student.
remaining a student, could not become a resident of the state. If a student
were 0 take 6 years working on a BA. he or she could never become a
resident during that time even if individual Circumstances indicated the
student had established a permanent residence with intent to remain. This
mability to become a resident s an irrebuttable presumption of
nonresidency. and 1s subject to const:tutional attack . '

The definition of legal residence included 'n the mode: may pose some
problems. since the criteria for determning resident status are considered
to be cumulative Some questions arise with regardtothe provision thatone
Can become a resident only if one has filed an inzome tax return “which
report{s| in-state tax labilty for all income earned auring the previous
year This latter phrase 1s troublesome and needs clarification A person
who has earned money outside the state (through summer employment. for
example) may receive a tax crednt for tax paid in the foreign state There
would not be in-state tax hability for all income earned during the previous
year Also_not all states have an income tax This definition attempts to key
residency to a tactor which is not primarily related to education or intent (o
stay. the tax return s part of the tax structure and it 1s qQuestionable vghether
it should be one of three controlling factors in this determination

The requirement that a student drop out for a year before becoming a
residentof thestate probably 15 constitutionally deficient A provision ofthis
sortis not unusual Colorado. for example, had a provision. Colo Stat. 124-
18-3(3). reading

i‘!.
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An emancipated minor or aduit student who has registered as afull-tim.-
student for more than eight hours per terms shall not qualify for a
change in his classification for tuition purposes uniless he shall have
completed twelve continuous months of residence while not attending
an institution of higher learning, public or private, in the state or while
serving in the armed forces.

This provision was held uriconstitutional as violating the equal protection
Provision of the Constitution in Covel v. Douglas, Colo., 501 P.2d. 1047
(1972), Sert. der. 93 §. Ct. (1973). The $tatutory provision was viewed as
establishing a conclusive presumption which was impermissible. This
conclusion was also reached in Robertson v. Regents of the University of
New Mexico, 350 F. Supp. 100 (D.N.M. 1972), which involved a restriction
that residency could not be obtained unless the applicant had "maintained
domicile in this state for a period of not less thar one’ year during which
entire pernod he had not been enrolled. for as marny as six hours, in any
quarter or semester, as a student in any such institution.” The irrebuttable
presumption concerning residency was heldto be "unreasonable. arbitrary,
and violates the due process and equal protection clauses of the Fourteenth
Amendment to the Constitution of the United States andArticle 1, Sec. 18 of
the Constitution of the State of New Mexico."

The Nebraska Supreme Court. in Thompson v. Board o! Regents, 187 Neb.
252, 188, N.W.2d. 840, 842, ( 1971), was faced with an attack on a statutory
browsnon stating:

No such person shall be deemed to have established a residence in this
state during the time of attendance at such state institution as a studen?,
nor whie in attendance at any institution of learning in this state. . . .

The triai court held this provision to be unconstitutional. When the matter
was considered in the Supreme Count. it held the provision constitutional. It
should be noted that the Nebracka legislature repealed the clause under
consideration in the Thompson case and provided for an initial residency
requirement of 1 year.

A challengé to the "Jorth Carolina residency requirements cohcerning
tuwition is found in Glusman v. Trustees of the University of North Carohna.
281 N.C. 629, 190 S.E.2d. 213 (1972). The trial court decreed:

that the tuition regulations which provide that the residence status
of any student is forever to be determined as of the time of his first
enroliment in an institution of higher education in North Carolina, and
that residence status may ot thereafter be changed if he continyes re-
enroliment without first having drog.ped out of school for at least a six-
months’ pernod. 1s declared unconstitutional.
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The Supreme Court of North Carolina reversed the decision of thetrial court
and held that the state could require 6 months presence in the state while
not a student as a prerequisite to attaining residency classification. The
Supreme Court of the United States recently vacated the North Carolina
Judgment and remanded it for further consideration in light of the Viandis
decision, 93 S. Ct. 2999 (1973). *

The four recent law suits showthe uncertainty aboutthe constitutionality of
a provision precluding becoming a resident while a student. Courts held
such provisions invalid in Colorado and New Mexico. The provision was
upheld in Ngbraska but the |Jaw was changed. In North Carolina the matter
Kas been remanded for further consideration.

In the Viands case iiself.the Supreme Court stated. “nor should our opinion
be construed to deny a State the right to impose on a stident as one element
in demonstrating bona fid2 residence. a reasonable durational residency
requirement. which can be met while in student status.” 93 S. Ct. at 2236.
Imphicit, seemingly, is the inference that the Court would strike down a
durational residency requirement which could be met only while not a
student.

Thus. there is a serious question about the definition of resident which 1s
included in this model. The Court has accepted the 1-year period of
presence within the state before one can become a resident, Starns v.
Malkerson. 326 F. Supp. 234, aff'd 91 S.Ct. 1231 (1971). The language
quoted from the Vliandis case. huwever, indicates that the court is going to
insist that one be allowed to meet this requirement while in a stugdent status.
Requiring nonstudent status for a period of 1 year to meet the durational
requirement for residency would seem to be unconstitutional.

Reaction~Robert Carbone

The major criticism of the surcharge model, stressed by three of the
anelysts, 1sthat it creates an irrebuttable presumption of nonresidence and
thus it would very likely be invalidated by the courts. In response, |l returnto
apoint made by Dr. Van Alstyne. She wrote: “Since the model makes a clear
distinction between tuition and subsidy. the rationale for determining the
surcharge s entirely separate from the rationale for determining the tuition
level.” This 1s the crucial pont. If we Insist on viewing payments for
education in the traditional sense—that 1s, only as tiz:iion—it is natural that
legahistic discussions of irrebuttable presumptions will persist. However,
separating the two concepts of tuition and subsidy frees us to consider a
new line of reasoning.

Suppose we wipe out the preser:t method of making students pay for
college attendance and substitute instead a new, double payment method;
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namely, tuition on one hand and subsicy on the other. Under this schemé.
there is no relationship between tuition and residency since tuition is the
same for all students regardiess of their place of residence. A student who
came to the state to study would be free to establish residency whenever he
orshe metthestated qualifications for any given purpose, butthis would not
affect instructional fee (i.e., tuition) since that is the same for all students.
Thus, it can be argued that such a student enjoys the same benefits of
residency that all other students enjoy.

Now, consider the second form ot payment—subsidy. The state commits
Itself to subsidize the education of those students who at the time of initial
enroliment were residents and thus entitied to state support. Those
students who, at the time of initial enroliment, cannot substantiate resident
status are asked to pay afeewhich is, in effect, the purchasing of the rightto
attend a state institution. This is done in the form of a note (contract)
payable over time but committed at one point in time—initial enroliment.
This establishes a clear relationship between subsidy (or. the right to
attend) and residency. This right is determined once and only once. The
legal points outlawing irrebuttable presumptions apply to determinations of
student charges subsequent to initial classification. Since under this -
scheme there is no subsequent determination of subsidy (or, right to
attend), it is difficult to see how the legal point pertaining to irrebuttable
presumptions would apply. Admittedly this is a layman's approachtoa legal
1ssue but, atthe very least, itis a point that mightwell betested in the courts.



Chapter 2

RESIDENT STUDENT FEE REMISSION MODEL

The pract.ce of charging differential tuition for resident and nonresident
students made it necessary for public institutions to develop detailed
residency classification criteria. Students who satisfied these criteria
received educational subsidies in the form of low tuition, and students who
failed to satisty the criteria paid higher charges. When legal decisions and
new age of majority laws introduced complications in the once relatively
straightforward process of residency classification, the efficacy of the
traditional process came under, question. If an institution's tuition income
could be markedly influenced by ever changing student circumstances,
perhaps some new method of distributing state subsidies to resident
students would be advisable.

The tuition model described below eliminates any consideration of a
student's personal situation after initial matriculation in determining
whether or not that student receives an educational subsidy from the state.
Instead. the Resident Student Fee Remission Model bases this determina-
tion on conditions that existed prior to initial matriculation—specifically,
the student’s status at time of graduation from high school. It calls for a
single tuition rate for a// students at a given level of instruction but provides
asubstantial remission of fees to those resident students who are graduates
of an in-state high school or those resident Students who attend under
"extraordinary circumstances." Thus. the scheme presented here seem-
Ingly eliminates the differential tuition system but, in fact. it preserves the
distinction between students entitled to a state subsidy and those who have
come to the state for the purpose of entering a public college or university.
The direct net cost to residents would remain low.

Operational Aspects
The Resident Student Fee Remission Model established a constant

condition—that i1s, location of the high school from which the student
» graduated—as the single factor in determining the actualamount of out-of-
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pocket fees a student will pay at a public college or unwersity. Any
consideration 21 the student’s age, marital status. place of domicile, voter
registration, or income tax Situation at any time subsequent to initial
matricuiation is held to be irrelevant to determination of tuition. Since these
latter tactors tend to change as the student progresses in college, the fee
remission scheme provides a tuition system less subject to fluctuation.
Students not entitled to a state subsidy when they enter the institution
would have no opportunity to claim such a subsidy in the future

Ostensibly. tuition would be the same for all students at a gwven level of
instruction and. under this scheme. might be based on some determination
of actual cost of instruction, exclusive of capital costs. Resident students
who qualify for fee remissions would be more keenly aware of the annual
subsidy each received from the state. Furthermore, taxpayers of the state
would know that they provide no direct instructional subsidy to
nonresidents. While tr.e announced tuition levels would be higher than
those currently found in most public colleges and universities, the actua
out-of-pocket cost to res/dent students would remain low '

When a student appuiea iur aamission to a pubhc college or university. a
determination of entitiement for state sutsidy would be made based on a
statute. governing board policy. or institutional regulation that said. Any
graduate of an in-state high school (whether it be public or private) Is
entitled to a remission of tuition not to exceed 75 percent of actual
instructional costs during any term provided that—

1. the person(s) upon whom the student i1s dependent maintained legal
residency within the state for 12 ..onsecutivg months immediately prior
to the student’s graduation from high school. or

2 thestudentis a financiaily independent adult oremancipated minos who
‘has maintained legal residency within the state for 12 consecutive
months immediately prior to his or her graduation from high school

. .
Forthese purposes. legal residency within the state would be defined as —

1 being physically present in the state for the durationai period except for
short periods of temporary ahsence.

2 establishing a domicile in the state which 15 the person's true and
permanent place of habitation. in whith the person intends o remain.
andto which the person intends to return following tem porary absence.

3 filing iIncome tax returns which show an in-state permanent address and

which report in-state tax hiability Yor all income earned during the
previous year
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Thissimple tegt would permit the institution to classify once and foralitime
the vast majority of students seeking admission. since. at the time of
graduation from high school. the residency status of virtually all students is
in itself a simple matter uncomplicated by attainment of the age of majority,
hnancial independence. voter registration. marriage. or other factors
associated with older citizens. The student's fee card could be produced
showing gross tuition (1.e. cost of instruction at the appropriate level),
amount of state subsidy if warranted. and amount of net tuition to be paid by
the student Entitlement to state subsidy would subsequently appear on ail
future fee cards produced for a given student, if such entitiement was
inihially granted.

In this manner. from 90 to 95 percent of all students could be inthally
classified for tuition purposes w-thout difficulty. Some, but not all. of the
remaining 5 to 10 percent of students might attend under circumstances
that would require further investigation. Thus. the work of residency
classification officers would be limited to this relatively small portion of the
student body. The institution would have authority to grant special fee
remissiuns to any student within this remaining group who attended under
‘extraordinary circumstances.” For example. special fee remissions could
be granted the following classes of students

1 Graduates of out-of-state high schools who. at the time of graduation,
were dependent upon parents who were legal residents of the state in
wh:ch the coliege 15 located

N

Applicants who had not graguated from high scnooi or who had received
high school equivalency but who had attended schools within *he state
for 5 or more years

Determining Residency »

The process of residency classification is the central function of the
resident student fee remission model. once the student's initial classifi-
cation had beer determined t.iere would be no need for further
rlassihcation machinery Residency classification officers would be
concerned only with new freshmen, first-year graduate s.udents. and
students transferring trom ~therinstitutions. This should g eatly reduce the
workload ir these offices and simplity the entire residency classification
operation Since the (nitial determination 1s based upon a set of circum-
staiices that are true only at a fixed point in time— the dae of high school
graduation - the tusk of reviewing student requests for reclassification
would be eliminated
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Itis assumed thatthis scheme would also eliminate legalactions brought by
students seeking reclassification. Recent years have seen a sharp increase
in the number of such suits flled against institutions in a|| parts of the nation,
and relief from this expensive and time-consuming activity would be
welcomed by educational leaders. Of course. each state or institution tha
Implements the resident student fee remission idea is likely to receive a legal
challenge of the basic tenet of this scheme; namely, that a state can
distnibute its higher education subsidy to students based on the fact that.
they graduated from a high schoo! in that state. This is Ciearly a matter for
the courts to decide. and there can be no doubt thai they will be given that
opportunity wherever this scheme might be established.

Low Tuition

Outwardly. this model for tuition assessment would seem to violate one of
the primary reasons for seeking renovation of the traditional differentia)
tuition system A single, high tuition level would be established for all
students. Yet the scheme does help keep the actual out-of-pocket cost to 3
resident students at a significantly low ievel—in the example given here, at
25 percent of actual cost of instruction. It .is likely that the amount of state
subsidy to each student—that is. the proportion of tuitit.:i remitted back to
the student— will vary widely from institution to institution. Each governing
board or state legislature clearly has the privilege of setting tuition and
subsidy ievels in keeping with its own philosophy regarding the proper mix
of personal and societal responsibility for supporting higher education.

Texpayer Appeal

The mode! suggested here may suffer from initial resistance by many
taxpayers since it does seem to suggest a highertuition leval for all resident
students. Compensating for this is the assurance that can be given by
iInstitutional and state authonties that resicent taxpayer dollars would not
be underwniting the instruction of out-of-state students. It would be
important for any institution or state considering the implementation of this
model to make clear that the fee remissions aspect ofthe plandoesinsurea
low net cost to resident students and thus gives proper recognition to the
long-term support of the state's higher education system by resident
taxpayers.

Budgetary Aspects

A simple demonstration of the way the fee remission model would operate
cin begiven by descnbing a hypothetical public institution. For purposes of
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illustration, let us assume that a general state :oliege in a given state desires
to implement the model. The majority of stud::nts attending this college are
undergraduates; there is a small graduate o ‘cgram and one professional
school. Its enroliment breaks down as follows:

Total Students entitled Out-of-state
enroliment to fee ramissions students
Lower Division 5,000 4,250 750
Upper Division 3.500 2,375 525
Graduate 1.300 1,40 260
Professional 200 . 40 66,

The college is ableto ascertain its costs for instruction and generaladminis-
tration by levels. Basic tuition charges are seta 100 percent of these costs.
Further, it determines that 75 percent of ins'ructicnal costs should be
remitted to resident students. Thus, it can report the following figures:

Tuition Amount >f Qut-of-pocketcosts
charges fee remiss.ons toresidentstudents
Lower Division $1.200 $ 900 $300
Upper Division $1,500 $1.125 $375
Graduate $1.800 $1,350 $450
Professional $2,500 $1.875 $625

The total amount of potential tuition income is :alculated as follows:

Lower Division — 5,000 students X $1,200 = %6,000,000
Upper Division — 3,500 students X $1,500 = 5,250,000
Graduate — 1.300 students X $1.800 = 2,340,000

= 500,000

Professional — 200 students X $2.500

Total $14,090.000

The amount of rnoney required to provide fee remissions for all qualified
students would be:

Lower Division — 4,250 students X $ 900 = $3.825.000
Upper Division — 2,975 students X $1,125 = 3,346,875
Graduate — 1,040 students X $1,350 = 1,404,000
Professional — 140 students X $1.875 = 262,500

Total $8,838,375
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Therefore, the institutioral budget would look something like this:

Income Allocations
Tuitior *$14,090.000 Instruction $14,090.000
State ¢.ppropriations 14,338,375 Foe remissions 8,838,375
Feder:al funds 140,000 Administration - 2,100,000
Overtead on grants 135,000 Physical plant 1,800,000
Gifts and endowments 22,000 Student services 1,400,000
Othe! sources 103,000 Public service 500,000
— Other 100,000
Tota. $28.828,375 —_—
Total $28.,828,375

As the figures above indicate, direct state appropriations account for
slightly l1ess than half the cost of running the institution. Tuition provides
almost an identical amount. Yet, direct costs to resident students remain
low, ranging from $300 for a lower division student up to $625 tor a student
in the professional school. Students from out of state are required to pay a
substantially higher tuition since they are not entitled to a state subsidy.
Thus, the tuition model applied here would seem to preserve thh differential
between residents and nonresidents, hold down actual cost to resident
students, and eliminate many ofthe legaland administrative pitfalls found in
the traditional tuition system generally utilized by public volleges and
universities at this time.

COMMENTARY

Economic Anralysis=-Dr. Van Alstyne

As in the previous section, the comments thatfollow are offered in response
to questions posed about this model.

Question: Does the model Suggest a raalistic balance between individual
and State contribution toward cost of education? :

Ciearly the answer to this question wouid depend upon the level of the fee
remiss.on. See my generalcomments and Iy response to this question with
regard to the surcharge model. .

Question: What is the etfect of the mode! on long-range support for public
institutions ? :

The effects of this model on the long-range support for public institutions
depend on the knowledge people have and the certainty they attach to
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tuitien levels as compared with fee remission. | think we can safely
speculate that while students. parents. and taxpayers would have less tnan
perfect knowledge of tuitions and fee remissions. they are likely to have
more information about and attach more certainty to tuition levels than fee
remissions Corisequently, although the intended dollar effects of this
model are identical to the intended effects of the surcharge model, the
actual effect 1s a sharp one-time increase in published tuition rates which
would - ,e marked negative impact on incentives to enroll n public
colieges. If enroliment opportun:ties are not perceived as equally available,
long-range support for public institutions would diminish.

Question: V . * ettect will it have on institutional budgets. especially on
mtial imple - 'ation?

It there are | -,2ed negative impacts on enroliments. the effect on
institutional b.. :gets. especially on initial implementation. is also likely to
be negative. .

Question: vl implementation of the model in public institutions in a state
have any etfect on private or proprietary institutions ?

The hikely impact of raising pubhished tuition levels to inc lude that part of the
cost of education formerly provided by state appropriations, even though it
1S 10 be remitted to resident students. would beto bring tuition at public and
private '‘nstitutions closer together, in the minds of piospective students
making cdllege choices Thus, public institutions might face sharply lower
enroliments as students in the lower income ranges do not enroll at any
institution and students 1n the upper income ranges go to private
institutions

Question: What intiuence might it have on interstate migration of students
to pubhc (or private) institutions ?

Given probably adverse impacts on incentives to enroll. total enroliment
would go down Interstate migration would be reduced because of
reduction in total enroliment by reason of increased fees and because
students would have imperfect knowledge of fee remissions. Students are
remitted fees if they stay in their home states. but not if they migrate out of
state. Again. there 1s a question about knowledge and certainty of the
tuitions and the fee remissiors '

Question. in what ways will it influence current proposals for funding higher
education {Carnegie, CED, etc.)?

See my response to this question with regard to the surcharge mode!.
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Question: How realistic is the model in light of historical trenc’s and future
projections for the funding of higher education?

The proposal does not fit into the mode of incremental change which has
characterizzd the evolution of financing higher education in this country.
Implementation of the plan would be extremely difficult if it were done
gradually over a period of time w.n moderate periodic increases In
published tuition levels; if it were done =t one time. the published increases
in tuition levels would be staggering.

Basically we should differentiate as to whether the reform proposed in the
operation of a tuition system is fundamentaltothe system or marginalto the
system. | think we could argue that the tuition system which we have at
public institutions is working well. The problem which this solution
addresses 1S important but not central. in a fundamentalway. to the viability
of the entire system. Then weg/must ask whether we want o risk destroyinga
system which is working rather well to tind a remedy for a particular
problem, egpecially when aiternative solutions are available to solve that
problem which dc nut have devasiating side effects on the original tuition
system.

Question. Does the model contribute to the equity and/or effic-ency of
distribution of educational subsidies n public higher education?

It i1s altogether likely that the plan would nave a differential impa~t on
students’ educational aspirations depending on income. Low income
students are skaptical about promises of aid. including tuition remissions.
They are more likely to be deterred than are students from highe# income
groups. This would lead to even greatér gaps in educational opportunity
and greater inequity between income groups than now exist. It would also
appear that any system which invoives wholesale payments and offsett.ng
remissions, even if they are merely paper transactions or accounting
transfers, i1s bound to be very inefficient. and an administrative headache.

Educational Analysis—Professor Kautiman

This model raises a public policy issue of the first order. Setting tuition
levels at full cost and providing fee remissions to in-state students
establishec a principle of similar payments or subsidies to resident students
who desire to attend private colleges. For that reason the model is likely to
appeal to officials of private colleges and universities. My main concern is
that this model would endanger the concept of low-cost public institutions
by emphasizing full costs and the amount of state subsidy. | see this as an
erosion of the low-tuition principle It is a drastic solution for a relatively
minor national problem.
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Another danger, in my opinion, is the political issue that the moel raises:
Should fee remissions be made regardiess of need? Even it you tirink ofthe
fee remission as a “scholarship,” we are talking about factors which have
significant psychological or attitudinal dimensions. We have just about
stoppad using the term “"scholarship” in providing financial aids The entive
emphasis 1s on student Deed. Further, emphasis is being placed on aid to
students, wherever they go. ra*her than on aid to institutions. |I. this mode!
were mplemented we could ceasetalking about low-cost tuition. Rather we
would get into debates about the amount of the subsidy or reriission each
year and where the student could spend the remission. My experience and
perceptions lead me to be wary of starting such a debate, and 't is likely that
public college presidents would share this view.

Again. | question the major assumption 2n which this moc'el 1s based. It
assumes that a state can establish,a “constant condition” with regard to
residency classification—in this instance. student status «1* time of high
scho9l graduation. How realistic 1s 1t to suggest that there be a single
cntenon for residency classificatior..and that all other ovdjective factors
(age. place of domicile. income tax situation. etc.) be considered
“irrelevant” with regard to tuition? The courts have recertly held that it is
illegal to freeze permanently a student's residency status. 3ince classifying
students “once and for all time" seems to create an irrebuttable
circumstance, this scheme seems to be contrary to current legal thinking.

As for the single criterion—high school graduatic;n—it has some
weaknesses. People move to a state after graduating :rom high school,
cstablish residence. and then enrollin a college or unive-sity. in this model
there 1s undue reliance on the presumption that all stucents enter college
immedately after high school graduation. Given the number of students
who enter later in life and/or reenter several times over a lifetime, the high
school status may be unduly restrictive.

It would be extremely cumbersome to administer a fee remission system to
75 peicent or more of an institution's students in order to deal with the 25
percent or less who might be nonresidents. There are compiex budgetary
implications as well and one would have to adjust tuition leve's and/or fee
remissions each semester in order to manage such a system. There would
also be the computations of pro-rata remissions for part-time students. This
might result in a cost-per-credit approach detrimental to full-time
accelerating students.
[ ]

It1s unhkely that this model would result in reduction of the work load of
residency classification officers. Each semester trey would have to deal
with those students who petition for a change in residency status and insist
on a due-process consideration of their claims. Is there any evidence that
residency classification officers are now overwheimed by such requesis? At
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the present time, an initial classification is made concerning residency
status of first-time students. That classification is maintained throughout
the period of enroliment. unless a student can substantiate a claim for a
change in statys. | do not see how this mode! would change that. Nordo |
see how it would “eliminate legal actions" related to reclassification
problems. However, the mest dangerous aspect of the model is that it would
threaten the low-tuition principle, and this is too greatarisk forthe relatively
‘mild disease that requires our treatment.

Political Analysis—Delegate Pesci

This model would aiso appeal to legislators, governors, and taxpayers. The
fee remission aspect of the model insures a low charge for resident
students Most state legislators generally accept the low-tuition principle
for postsecondary education. Also, this model would not either limit or
Increase legislative or' executive oversight of higher aducation to any
degree.

I am concerned about the statement that "students not entitied to a state
subsidy when they enter the institution would have no dpponunity to claim
Such a subsidy in the future.” This policy would be entirely too inflexible.
There must be some recognition of the fact that some nonresidents might
gain resident status. It cannot be assumed that this model would eliminate
legal actions brbught by students seeking reclassification. To assume that it
would may be naive.

In my opinion, a determination of entitiement for state subsidy would best
be made by legislative action. And., the resulting statute, not the institution,
should dentify which “extraordinary circumstances” would qualify a
student for special fee remissions. This wo. d require very careful wording
to insure uniform and even-handed administration of this special provision.
The “extraordinary circumstances” category would probably include a
greater number of students than you might think—for example, adult
learners who moved into the state atfter they completed high school and who
established legal residence in tne state prior to going to college. All such
students would have graduated from out-of-state high schools and would
have been dependent upon parents who were residents of another state.
Many such individuals are entering college degree programs now and their
number 1s likely tc increase.

Finally. in identitying persons who did not graduate from high school but
who now want to attend college, the mode! suggests that those "who had
attended schools within the state for 5 or more years” woula be entitied to
‘special fee remissions Whatis the magic about attending 5 or more years?
It a student attended only 4 years but was a resident of the state. would that
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student not also be entitied to afee remission?Riso, 2-year coliege transfer
students might need to be specifically included as an extraordinary class of
student. : '

L3

Legal Analysis—Professor Vestal

The major problem with this model is its central thesis that residence for
tuition purposes can be determined by residence at the time of high school
graduation. This model is clearly unconstitutional and could be struck
down under one of several theories. Two legal theories under ‘“‘equal
protection™ that could successfully be used to void this model are briefly
summarized below.

Equal Protection—Rational Bases. A state-supported institution can consti-
tutionally estzlish rules aetermming which students are entitied to a lower
tuition rate and which students must bear the full cost of their education.
The purpose s to differentiate (1) those who are residents and have
substantially supported the state educational institution through state
income. sales, and property tex, from (2) those who cometo the state only to
take advantage of educational services. who have not or do not intend to
contribute to state coffers. and who do not intend to become residents ofthe
state. As the Supreme Court has said:

We fully recognize that a State has a legitimate interest in protectingand
preserving the quality 21115 colleges and unwversities and the rnight of its
own bona fide residents 10 attend such institutions on a preferential
tuition basis Viandis v Kine, 93 S Ct 2230, 2237 (1973)

The means used to carry out this legitimate state objective must be -
rationally related to its end. In this tuition model the means used is the
classification of a student's residency by his or her status atthe time of high
school graduation. The traditional means of determining residency is
presence in the state and establishment of permanent domicile. To single
out residency at high school graduation would not seem to be a reasonable
means of carrying out the state policy. For example, a person born in and
raised through high schootage in | llinois might come to lowa and work for a
period of years. This gerson would never be allowed to receive the lower
tuttion rates. This criterion does not successfully distinguish between those
who have legitimate tics and connections with lowa and those who come
only for education, with no past contact or intent to stay in the state. Under
this theory. this mode! would be an unconstitutional violation of equal
orotection. The test applied 1s called the rational basis test and is the jeast
restrictive of the variety of tests used by the Supreme Court.

Equa! Protection—C'ose Scrutiny. The close scrutiny test, more stringent
than the rational basis test, has not been applied to the nonresident tuition
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problem. The courts in both Starns v. Maikerson, 326 F.Supp. 234 (D.C.
Minn 1970). affirmed without opinion. 410 U .S. 985 (1971). and Sturgis v.
State of Washingtan, 368 F .Supp. 38. affirmed without opinion, 94 S.Ct. 563
(1973). used the rational basis test, not the strict scrutiny test. in resident
tuition cases.

Litigants have often tried to apply the strict scrutiny test used 1n Shapirov.
Thompson. 394 U S 618 (1969). to the resident tuition problem. Shapiro v.
Thompson 1s distinguishable, however, since it involved a fundamentai
rnght. interstate travel. the right to move and reestablish a permanent home
in another state Qut-of-state students are not denied the right to come to
another state for college but they are required topay a user'sfee. This is not
atotal denial of a state benefit invoiving the basic necessities of Iife (welfare)
as was the case in Shapiro. Education, especially a college degree, is not a
tundamental right, San Antonio Independent School District v, Rodriguez.
411 US 1 (1973} Shapiro can also be dist:nguished as involving an
llegitimate state purpose. The state's specific objective in requiring a
durational residency requirement for welfare was to prevent the poor from
moving into the state The purpose of the tuition differential 1s notto prevent
interstate travel but to equalize the cost, which s legitimate. Thus the strict
scrutiny test does not apply since there 1s no fundamental Interest or
suspect ¢lass such as race, alienage. or sex. However, 1f this test were
applied. the tuition remission scheme would surely be unconstitutional
unless the state could show a competlling interest in the classification.
Administrative convenience would not be a sufficient justification for this
unequal treatment of similarly situated individuals.

Even though the ciose scrutiny test does not apply to.the college turtion
problem. the courts sometimes use a mixture of the two tests and consider
the compelling state interest and the less restrictive means avaiable to
satisfy the legislative purpose. In Viandis the court found that other
reasonable criteria for evaluating residence were available 1o Connecticut.
The court seemed to be suggesting the following scheme taken from an
opinton by the Attorney General of the State:

In reviewing a Claim of in-state status. the 1Ssue becomes essentially one
ofdomiciie 1n general. the domicile of an individual 1shistrue. ixed and
Permanent home and place of habnahgn It 1s the place 0 which.
whenever he 1s absent, he has the intention of returning This general
Statement. however. i1s difficult ofapphcation Eachindividualcasa must
be decided on its own particular facts In reviewing a claim relevant
cntena include year-round residence. voter registration, place of filing
lax returns, property ownership, driver's icense. car registration, marital
status. vacation employment, etc. 93 S Ct at 2237

The dissent in V/anais admonishes the majonty for confusing the two equal
protection tests while reaching a due process result. They strongly urge
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resorting to the plain and simple rationai basis test where this tuition plan
would have been upheld. Since this really involves a financia) impact, nota
complete deprivation of the right to attend the University. the dissent feit
deference should have been given to the judgment of the state.

In his concurrence 1n Viandis. Justice White uses a shding scale test. a
mixture of the two, in weighing the value of the individual interest and the
state justification. Since the difference between the two tuition rates s
substantial, and the state interest 1s only administrative convenience, when
balanced. this 1s a violation of equal protection. ’

If the state's justification for this high school attendance requirement is to
try to distinguish between oid and new residents. there 1s a very basic equal
protection confiict. In Shapiro v. Thompson, supra. the court lejected a
classification based on past contribution and payment of taxes, saying:

This would logically permit the State to bar new residents from schools,
parks. and hibraries, (10) deprive them of pohice and tire protection
Indeed it would permit the State to apportion all benefits and servies
according 1o the past tax contrnibutions of 115 ciizens The Equal
Protect:on Clause prohibits such an apportionment ¢ state services
339 1)S at 632-633

A state cannot discriminate among various classes of bota fide residents.
Once a student s a resident, he orshe is entitied to in-state tuition no matter
where his or her tiugh school was located. '

Aside from the two legal theories outlined above. this model ranseisome
other serious legal issues

Irrebuttable Presumption. This high school graduation criterion 1S essen-
tially an irrebuttable presumption of nonresidency. An out-of-state high
school graduate can never get the lower t:ntion rates no matter what
changes have occurred in his or her individual situation. This permanent
classification 1s clearly unconstitutional as a denial of substantive and
procedural due process.

irrebuttable presumptions “have long been disfavored under the Due
Process Clause * 93 S Ct. at 2233. In a recent case. Be/l v. Burson, 402 us.
535 (1971). the court struck down, on procedural Gue process grounds, a
state statute involving an irrebuttable presumption. Likewise in Stanley v.
Hihnois. 402 U.S 535 (1971), the court struck down a state statute involving
an irrebuttable presumption that all unmarried fathers are unqualified to
raise their chidren. Vigndis involved the Connecticut scheme for
determining residency which presumed that all apphcants who applied to
the university from an out-of-state address had no real intention of
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becoming residents. Thus they were permanently required to pay
nonresident tuition without an opportunity to change or challenge this
classification. The fee model at issue here creates a similar permanent
nonresident classification for those who graduate from an put-of-state high
school. In Viandss the scheme was held an unconstitutional denial of due
process. This same result is highly probable for this proposal.

Procedural Due Process. Sufficient information is not available on these
models to determine if the procedural due process requirements have been
met. Generally, there must be adequate publication ofthe rules determining
residence, notice of appeal of cClassification, and procedures for appeal; a
reason must be given for denial of in-state classification. The Federal
Administrative Procedure Actwould not normally apply to a state institution
but many states have acts that are similar and require additional procedural
steps. .

This mocel attempts to eiminate the machinery for appeal and reclassi-
fication. This is legally impossible since there are always mistakes in the
original classification and changes in individual circumstances that justify -
reclassification. The best way to eliminate expensive legal suits is to have a
clear and fair procedure applied without arbitrary action to each individual.
Permanent classification is impossible even if the basic tenet of
distinguishing those students who are in-state high school graduates from
those who are not i1s accepted.

One-Year Durational Residency Requirement. The requirement of a 12-
month residency within the state prior to high school graduation would
probably be constitutional in the case of classification ofa freshman for that
single year. In Sturgis. supra. the Supreme Court upheld without opinion. a
1-year durational residency requirement in Washington under the rational
basis test The lowercourt feit the issues had already been settied in Starns.
supra The strict scrutiny test used in Shapiro did notapply. The purpose of
the tuition ditferentiation was not to prohibit out-of-state students from
attending the university. and infact it did not detera significantnumber. The
purpose was not illegal as in Shapiro where the specific objective was to
exclude the poor from settling in a new state. There 1s no fundamental
Interest «n higher education and the nonresidents were not being totally
deniea education. The 1-year waiting period may be justiied as a
reasonable way to achieve a partial cost equalization The Sturgss court.
quoted Starns saying. '

We believe that the State has the right to say that those new

residents of the State shall make some contribution tangible ar
intangible towards the State's welfare for a period of twelve months
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before becoming entitied to enjoy the same privileges as long term
residents possess to attend the University at a reduced resident's fee
368 F.Supp at 41, . I -

The one dissenting Justice in Sturgis vigorously argues that Starns and the
majority are wrong. His theory is that when a state does provide a pubhc
benefit, however abundant, it must be available to all residents in a
nondiscriminatory manner. Upon examining the benefit withheld, that IS,
the econom¢ opportunity to participate in a state service on an equal
footing with existing residents. and examining the basis for the classi-
fication. recent interstate travel. there must be acompelling state interest, ¢r
thisisadenial of equal protection. Whether the classification &ctually deters
Interstate travel or not, is irrelevant. He finds the classification at 1ssue
invidiously discriminates between citizens, and as such s a denial of ejual
protection.

Also. Justice Marshall and Justice Brennan in their concurring opinion 1n
Viandis, supra, are not convinced of the constitut.onality of the 1-year
durational residency reqoirement. They feelthereis still an equal protection
problem in a state setting residency requirements for the receipt of rights
and benefits The trend has been to elinunate such durationalrequirements
In most other areas: Shapire v. Thompson, 394 U.S. 618 (1969), in weltare
cases. Cunnv. Blumsten, 405U .S.330 (1972).forvoting; Memorial Hospital
v. Manicopa County, 94 S.Ct. 1076 (1974), concerning care of an indigent
patient in a county general hospital. in the Memor:al Hospital case, the
Supreme Court stated that all residency requirements were not per se
unconstitutional as unequal treatment of old and new residents. The Court
then referred to the durational requirement in Viandis as a constitutional
example that the Court had dechined to strike down. There still IS a question
In the minds of some members of the Supreme Court. but th: majonty has
accepted this 1-year durational residency 1n Starns and St .:rgis without
opmnion.

Miscellaneous Problems. The fact that this 1s a fee remission rather than a
direct paymenti of a higher nonresident tuition does not change any of the
constitutional problems. .
This critenon 1s obviously geared to the traditional university siudent. As
our pcpulation 1s becoming more mobile. and as many older people are
returning to the universities, it seems unwise to base anentire fee system on
residence at high school graduation. '

The “extraordinary circumstances” in this model do attempt to correct
some of the most glasing deficiencies However, there are many sther sit-
uations where the rule operates unfairly

- 52
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Conciusion The basic tenet of this model, basing residence on highschool
graduation. would most likely be declared an unconstitutional violation of
equal protection under the rational basis test. This one factor does not
rationally distinguish between the students who have ties with the state and
anght to enjoy the benefits oi their own state-supported educational insti-
tutions. and the students who come to the state only to attend its
educationa! institutions. This irrebuttable presumption of nonresidency 1S
not flexible enough to handle tairly those persons who become residents of
the state The 1-year durational residency requirement would probably,
however, be accepted by the courts

Reaction—Robert Carbone

Three of the analysts made comments in the preceding pages that prompt
sorme response The tollowing remarks mnay serve to extend the discussion
of these i1ssues a bit further.

Or Van Alstyne mentioned the possible negative effects on enroliment of
Fiblishing hightuition figures Clearly this might well be the case. However.
its possible to view the situation from a more positive angle. If each high
school graduate in a state was offered what. in effect, 1s a tuition scholarship
wor*h several thousand dollars (actually $4.150 10 an undergraduate in the
hypothetical institution cited) when used in a public institution in that state.
the net effect on enroliments might be extremely positive. Many students
who had no plans to attend college would be reluctant to pass up such an
offer This ‘pump priming” effect is exactly what occurred when World War
Il veterans were granted G. I' Bl benefits covering college costs
Admittedly. the situations are not directly anaiogous but the fee remission.
when viewed as a scholarship. may have the effect of encouraging
enroliments rather than further depressing them.

The same line of thinking 1s also offered in response to Professor Vestal's
comments regarding the use of tugh school graduation as a means of
clas ‘- ing students for tuition purposes He questions whether or not this
means 1s rationally related to the end—that is. setting sreferential tuition
levels for bona fide residents. If the fee remission can be regarded as a
scholarship. then the end :s defined diferently Preferential treatment s no
longer the goal Instead. the objective i1s t0 cncourage high school
graduates of a state to enter coliege so that the state will be provided
sufficient numbers of trained people to satisty manpower needs. 1he means
10 do this 1s a fee remission (scholarship) that has the effect of lowering
tuition for students who have demonstratcd a minimal Jevel of academic
achievement (viz , graduation from high school) The rational relationship
between this end and means 1S clear While this end 1s not the traditional
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rationale for low tuition. there 1s no obvious reason why a state should be
prevented from redefining this aspect of its total educational framework.

In another comment, Professor Vestal argues that basing fee remissions on
the fact of graduation from an in-state high school creates an irrebuttable
presumption and thus is unconstitutional. Again, this would seem to be the
case only if one insisted on maintaining the traditional concept of a
differential tuition system. Under the model presented. the relationship of
residency to tuition Is eliminated: ail students pay the same tuition Some
students (1.e.. those newly arrived in the state) must finance theireducation
through personal sources. Others (i.e.. graduates of in-state high schoois
and those attending uncer the “extraordinary circumstances" provision)
are assisted 1n paying for their education by scholarships from the state
The scholarship is granted for a completely separate reason, as indicated in
the mode! (To be sure. this 1s again a layman's view of a legal matter which
may indeed. as Professor Vestal pointed out in another context. sound
perfectly reasonable to an educator but just the opposite to a lawyer.)

Professor Kauffman raises the 1ssue of “need" n granting fee remiss:ons.
Obviously ‘need” would not be a factor just as “need” 1s not considered
under the present system of distnibuting basic higher egucation
Subsidies—that 1s. low tuition 1n public institutions. Furthermore, the
concept of need has been virtually destroyed as the basis for financial
assistance since lower age of majority laws sermit ail students, even the
offspring of weaithy parents. to claim below ~poverty-level status as self-
supporting aduits '

Finally. it must be granted. as Professor Kauffman points out, that the fee
remission model opens the question of “portable grants” for alj qualified
students wh ch may also be spent in private institutions. This is obviously a
matter that each state must decide incividually, and itis a question that will
Not simply disappear if ignored.



Chapter 3

SLIDING SCALE (MULTIPLE CRITERIA) MODEL

The traditional method of classifying students for tuition purposes in public
culleges and universities throughout the nation is an overly simplistic ar.d
relatively inflexible ddministrative tool. As such, it is open 10 criticism and,
judging by the number of legal decisions stemming fro:n student
classification cases, its inherent weaknesses hava led to considerable
administrative error. Its value clearly ciminished when new voting rights
and age of majority laws 'iniroduced complications in residency

- determination, and when higher tuition differentials motivated more and

more nonresidents to seek reclassification in order to qualify fo\ lower
tuition rates.

Most existing classification systems are based on elaborate sets of
1esidency criteria, and considerable subjective judgment is required of
college administrators who must apply the criteria. Quite naturally, these
judgments are often challenged, sometimes through legal acticn. The
primary problem is the inability of existing classification systems to handle
easily residency cases that fall in the gray area between "pure” residentand
“pure” nonresident. Since there are only two tuition categories available to
classification officers, the traditional systems cannot objectively and
equitably accommodate studants who meet some, but not ail, of tne
estabfished residency criteria T'is uneven administration of the residency
rules creates unnecessary adminisirative chores and mucn student
frustraticn,

The Sliding Scale (Multiple Criteria) Model for tuition assessment
presented in this section utilizes five generally accepted- criteria of C
residency and provides a techniique forobjectively sorting students into one
of nine tuition categories on a continuum between “pure” reside'.t and
"pure” nonresident. *
This model illustrates how a set of residency criteria can be combined with a
weighting scheme for placing these criteria in priority order. The resulting
tuition classification scheme assigns the lowesttuition rate to students who
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c

fit the stereotype of resident, and the highest tuition rate to students who fit
the stereotype of nonresident. To illustrate its potential usefulness, the
model is applied to a hypothetical institution to demonstrate how it will
generate appropriate amounts of tuition income.

Oper2'onal Aspects

Thr - .- ;tstereotype of a resident student is a student who was born and
raisec v agiven state, whose parents have paid and are still paying taxes ir
that state, who graduated from high school in that state. and who then
entered #blic college or university in that state. The purest stereotype of
a nonresitent student is a student who was born and raised in anotherstate.
whose parents reside in that state, and who graduated from high school in
that state, but who then moved to the given state expressly for the purpose
of entering a public college or university. However, a great many students
‘all somewhere in between these two extremes. A classification system
more sophisticated than the simplistic systems currently.in use is required
to adequately classify such students for tuition purposes. The sliding scale
model outlined here provides this more sophisticated method.

The initial step in developing any tuition classification scheme is the
selection of defensible residency criteria. Five generally acceptable criteria
are utiizec in this examgle. They are legal status of the student, length of
domicile in the state, location of high school from which the student
graduated, ta; staty .. and voter status.

These five major criteria are weighted so that the sum of weights,of all 1s
equal to one (1.00). Next. each major criterion is divided into a set of
mutually exclusive suscnteria. These subcriteria must be such that each
student can be sorted into one. and only one. of thesubcategories. Weights
" are assigned to each of the subcriteria so that the sum of weights for each
set I1s also equal to one (1.00). The effective weight of each subcriteria is
computed by multiplying its weight by the weight of its major critenia. The
following chart rlustrates these initial steps: )

Weighted Residency Criteria
Assigned Effective

Critena and Subcnitena ' Weights We:gh!;
A’ Legal status of student @ 40

Dependent on in-state parent or guardian .40 1600
Dependent on out-of-state parent

or guardian .05 0200
Independent. parent or guardia. lives

1N state 40 1600
Independent. parent or guardian lives

out of state 15 0600

1.00
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B. Length of student's domicile in state .30
5 years or more . .50 .1500
At |east 4 years but less than 5 ycars 30 .0900
At least 3 years but less than 4 years 10 .0300
At least 2 years but less than 3 years .06 .0180
At least 1 year but less than 2 years .03 .0090
Less than 1 year 01 .0030
1.00
C. High School student attended® 10
Graduate of in-state high school: parent
or guardian lives in state . 40 .0400
Graduate of in-state high school; parent
or guardian lives out of state * : 15 .0150
Graduate of out-of-state high school:
parent or guardian lives in state 40 .0400
Graduate of out-of-state high schoo:
parent or guardian lives out of state .05 0050
1.00
D. Tax status 15 *
Carried as dependent on parent's or
guardian’s in-state tax return 45 0675
Files own in-state tax return .45 .0675
Carried as dependent on parent's or
guardian’s tax return in another state .05 .0075
Files own tax return in another state .05 0075
' 1.00
E. Voter status .05
Registered voter in state 75 0375
Registered voter in another state 05 .0025
Notregistered tovote 20 .0100
1.00 1.00

a3 the Student’'s parent is deceased and if he or she has no guardian. the
place of legal residence of the parent at time of death will be utilized in those sub-
Cnteria that require this information.
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The chart reveals that the five major criteria_are weighted so that the
student's legal status receives the greatest emphasis {.40) while voter status
receives the least (.05). The combined weights equal 1.00. Similarly, the
subcriteria are weighted to give priority to some and relatively little
emphasis to others. The weights of subcriteria, under "legal status” aiso
equal 1.00, as do the weights in each of the other four sets of subcriteria.
These weights are judgmentally determined and can be adjusted to reflect
the general priorities of the institution, its governing board. or the body
responsible for establishing residency criteria. However, the maijor criteria
and each set of subcriteria must always add up to 1.00. The effective weight
of each subcriterion is the product of its weight and the weight o ‘s major
cnterion. For example, the legal status (.40) is multiplied by dependi:nce on
In-state parents or guardians (.40) yielding an effective weight of . 1600 for
that subcriterion.

Once the effective weights are established. students can be sorted into one
subcnterion in each set. and a total residency score computed by adding
the weights earned in all five sets. The following indicates residency scores
of four hypothetical (but typical) students:

Typical Student Residency Scores

Effective
Weights
Student A ' '
Dependent on in-state parents 1600
Graduate of in-:tate high school. parents live In state .0400
Carned as dependent on parents’ in-state tax return 0675
Registered voter in state .0375
Lived in state 5 years or more .1500
Residency Scure 4550
»
Studen: B
Independent. parents live in state .1600
Graduate of out-of-state hrgh school. parents live in state 0400
Files own in-state tax return 0.5
Registe ‘ed voter in state 0375
Lived in state 4. years 09Gd
Residency Score 3950



MULTIPLE CRITERIA MODEL 47

Student C
Independent; parents live out of state .0600
Graduate of out-of-state high school: parents live

out of state .0050
Files own in-state tax return .0675
Registered voter in state .0375
Lived in state 3 years and 4 months 0300

Residency Score ] .2000
Student D
Dependent on out-of-state parents w200
Graduate of out-of-state high school; parents live )

out of state .0050
Carried as dependent on parents’ tax return in

‘another state .0075
Not registered to vote ' 010D
Lived in state less than 1 year .0030

Residency Score .0455

Note that student A, who typifies the “pure"” resident, earned the highest
possible score in each set (.4550). Student D, the typical nonresident,
earned an extremely jow residencyscore (.0455). The lowest possible score
is .0380, which would characterize the "pure” nonresident.

The next step in developing the classification system is establishing tuition
categories that correspond to a range of possible residency scores. For
example:

1ion Categones

__Fj_ange of .Residency _S_Eores

.4000 and above
.3500— 3999
. .3000— 3499
.2500— 2999
2000— 2499
.1500—.1999
.1000—.149¢
.0500—.0999
0001 — 0499

CRENDOEHEWN -
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Now each student can be placed in an appropriate tuition category. F¢.:
example, the students identiiled at.ove would be placed as follows. Student
A-category 1. student B-categcry 2: student C-category 5; student
D-category 9. It isimportantto point out that these tuition categCries can be
utihzed at any level of iInstruction—{ower division, upperdivision, graduate,
or professional—since various graduated tuition rates can be assigned to
the categories as institutional needs dictate. Therefore, thic classification
system can be used for all students enrolled in an institution, regardiess o!
level of instruction. It can be applied to new freshmen, returning students
and transfer students. Furthermore. it can be used to classify part-time as
well as full-time students. since students taking less than a full loaa of
courses could #e charged an appropriate fraction of th2 tuition required of
full-time students i1n the same tuition tategory. Reclassification of any
student can occur at any semester the student reports a sigmificant change
in the five factors. The system can best be 1llustrated by applying it to the
budget of a hypothetical college.

Budgetary Aspects

Once again. the reader 15 acked to imagine a general state college--largely
undergraduate. with a’ modest graduate program and one smal'
protegsional school. It enrolls 10,000 full-time equivalent students 2nd its
annual instruct 4l costs (exclusive of capital costs) total $14.290.000.
distnbuted as follows

Lower Division 5.000 students $1.200 per FTE student
Upper Division . 3.500 students $1.500 per FTE student
Graduate 1.300 students $1.800 per FTE student
Protessional 200 students $2.500 per FTE student

The residency classification othcer calculates residency scores on all
10.000 students and sorts them into appropriate tuition categories by level
of instruction The governing board decides that tuition at each level of
iInstruction should range from full cost of instruction for “pure”
nonresidents (tuition category 9) to one-third cost for “pure” residents
(tintion category 1) The distribution of students among the turtion
categories revealed an ogive curve heavily skewed toward category 1. lowin
the middle. and rising again toward category 9. The budget otfficer
calcu'ated antigpated tuition income at each level of instruction, by simply
multiplying the number of students 1n each category by the tuition rate
established for that category. The following four tables provide this
information

60



MULTIPLE CRITERIA MODEL 49

Lower Division e
‘Turntion % of Number ot
.Category _ Stu_dgr_ut_s__ _'_Styde_n_tg N It_)__ij_ipﬁ L ___income L
1 70% . 3.50Q X $ 400 = $1.400.000
2 16% 800 X $ 500 z , 400.000
3 2% 100 X $ 600 = 60.000
4 199 50 X $ 700 = 35.000
5 10 50 X $ 800 : 40.000
6 1% 50 X $ 900 = 45.000
7 2% 100 X $1.000 T 100.000
8 3% 150 X 81100 z 165.000
9 40 __290 X $1.200 T __23(_)._09_0_
5.000 $2.485.000
Upper Division B
Tution % of Number of
Categury  Students  Students . Tuition - Income
) 700, 2.450 X & 500 = $1.225.000
2 16% 560 X $ 625 - 350.000
3 2% 70 x $ 750 =" 52.500
4 14 35 X $ 875 : 30.625
5 1% 35 b} $1.000 = 35.000
6 10 35 X $1.125 . 39,375
7 2% 70 X $1.250 - 87.500
8 3% 105 X $1.375 . 144 375
9 40y 140 X $1.500 : ) 210.000
3.500 $2.174.375
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Graduate e e e
Twtion % of Number of"
(Category  Students  Students Tution  Income
1 60% 780 X $ 600 = $ 468.000
2 10% 130 X $ 750 = 97.500
3 3% 39 X $ 900 = . 35,100
4 2% 26 X $1.050 z 27.300 -
5 2% 26 X $1.200 = 31.200
6 3% 39 X $1350 - 52650
7 50 65 X $1500 - 97500
8 5%, 65 X $1.650 : 107.250
9 10% _‘. 30 _ X $1.800 = 2_3ng0_
1.300 $1.150,500
Profe sional g e .
Tuition % of Number of
Categoy  Students  Students Tuihon  ~ Income
1 60% 120 X $ 800 . $ 96.000
2 10% 20 X $1.000 T 20,000
3 3% 6 X $1.200 = 7.200
4 20, 4 X 81400 - 5.600
5 2% 4 X $1.600 - 6.400
6 3% 6 X $1.800 = 10.800
7 5% 10 X $2.000 * 20.000
8 5%, 10 X $2.200 = 22.000
9 10% 20 X $2500 - 50000
200 $238.000
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‘_l:gt_gl_:ruition Income

Lower Dwision $2,485,000
Upper Division 2,174,375
Graduate 1,150,500
Professional _g_38.000
Total $6.047.875

This sliding scale tuition classification system would generate $6,047 875 in
anticipated income from student fees. Since the institution had already
been granted a state appropriation of $13,500.000 the total budgei for
instruction and general purposes would be:

Income Allocations = —_
Tuition $ 6,047,875 Instruction $14,090,000
State appropriations  13,500.000 Administration 2,100,000
Federal funds 140,000 Physical plant 1,800,000
Overhead on grants 135,000 Student services 1.400.000

. Gifts and endowments 22,000 Public service 500,000
Other sources 1 §_5£ 25 Other - _119'._@9(_)
Total $20.000.000 Total _ $20,000.000
Low Tuition

The tuition systems outhined in this report were developed with two major
goals in mind- keeping tuition as low as possible and maintaning a
differential between tuition levels for resident and for nonresident students.
Both goals appear to have been ach-eved by the Sliding Scale (Multiple
Criteria) Model. Tuition for students who demonstrate the most
characteristics of a resident is proportionately low. Tuition increases for
students who demonstrate characteristics of nonresidents.

Of course. itis obvious that tuition for "pure” nonresidents in not low under
this system since such students are required to pay full cost of instruction

The tuition levels set by the institution do. however, avoid the Questionable
practice of charging some students (usually lower division students) more
than the cost of instruction. Clearly students at |ess expensive levels of
Instruction are not asked to subsidize those in more expensive programs
under this scheme. In that sense, the model does exert a downward
pressure on tuition levels.
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Taxpayer Appeal

It has been observed that Americans are generally wilhing to accept
conditions that appear to be tairly apphed to ali citizens and that have been
objectively derived. They resent special privilege and arbitrary decisions
That being the case. it 1s hkely that the citivens of any state. and their
children who attend college, would react positively to the siiding scale
twition system outlined in this section The system displays a clear element
of farrness since tuition i1s proportionately related to several measures of
any student’'s nghtful claim to a state educational subsidy .
.

Resident students are assessed a ““fair” share of instructional costs and no
stludent pays more than the average cost of tnstruction at his or her level
The system also introguces greater objectivity into residency classification
Two elements of this objectinty can be identitied  First, there is a greater
number of possible tuition categories, so students who do not typify the
stereotype of resident or nonrggident are not arbitranty forced into one or
the other of these two categories. With nine categories for student
assignment. classification officers are less hikely to be called upontorelyon
personal judgment in classilying students for tuition purposes. Secondly.
objectivity i1s introduced by the weighting system trom which student
residencyscores aredernived Admittedly. the oniginal weights are a function
ot the value judgments of governing boards that specity high prionty and
low prionty criteia However. it 1s the student's own personal
circumstances, rather than some administrator's judgment, that determines
the specitic tuiion category to which the student will be assigned. These
charactenstics of fairness and objectivity should markedly increase
laxpayer preference for the Shiding Scale-Muitiple Criteria Model over the
two-level system currently in use .

COMMENTARY
Economic Analysis—Dr Van Alstyne

Question- Doss the mode! suggest a realistic balance between individual
and state contnbution toward cost of education?

The essential distinction of this iIngenious model 1s the sensitivity of the
otherwise procrustean determination of student charge status The
weighting scheme and cont.nuous shding scale for determining deqrees of
claim to educational subsidies 1S very attractive because it avoids more
arhtrary classification 1nto only two groups for circumstances which are
more comp'ex than that | would argue. however. that the specific critena
used in the determination of residency should be revised to refiect more
economic content- and a longer ime span
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This model otters superior opportunities for achieving the fairest balanc e
between indwidual and state contributions toward cost of education
Sensitive criteria. for tiexible determination of paymentstatus, more closely
approximate the real transter of resources over the actual long time span
The determination of payment status made at the time of each paymentct
fees may not change much, if at all, overthe regular penod of matriculatior,
because the past tax support of parents and the future tax support of
students —which shouid weigh heavily in the determination of the
status -do not change much over the several year period the student is in
school Thus. it may in fact actually be harder to change payment statut
under this arrangement than under existing arrangements (whereby. for
example. meeling a 1-year residency requirement will switch a studentfrom
out-of-state to i -state status even though the longer term reahties do not
change )

Question. What 1s the effect of it on iong-range support for pubhc
mnstitutions ?

| would judge that the eftect. if any. on long-range suppornt would be
positive, to the extent that the model I1s perceived as more equitable | would
guess. however. that the attitudes of the public and of the state legisiators
are only marqginally attected by knowledge of and attitudes toward the
treatment of out-of-state students.

Question: What effect will the model have on inshtutional budgets.
espec:ally on inihal implementation?

Under the plan as proposed there i1s no tight correspondence between the
scale of payment status and the payment increments What. forinstance. s
the rationale for assessing incremental charges along the payment scale
and the tact of voting or not voting. however weighted? Ifthe scaling criteria
relate more closely to flows of econom:c resources. then the rationale
derives 1n a more straightforward manner To some extent. under current
practice. the amounts of out-of-state tuition charges are determined
residually by state appropriations ¢ ommittees on the basis of amountls
needed to balance institutional budgets Such a procedure could be
adapted here so that there 1s not necessanly any particular budget impact
even at the time of inihial iImplementation

Question Wil implementation of the model in public institutions 1n a state
have any effect on private or proprietary institutions ?

This model should be more neutral with respect to influences on decisions
to attend publc. private. or propnietary institutions than enisting

arrangements .

"'

) 65



54 ALTERNATIVE TUITION SYSTEMS

Question: What influence might it have on interstate migraiuion of students
to public (or private) institutions ?

With more neutral effects on enroliments, this plan should reduce barriers
to interstate migration.

Question: In what ways will it nfluence current proposals for funding higher
eaucation (Carnegie, CED, etc.)?

Major studies completed recently on the financing and organization of
postsecondary education (including Carnegie Commission, Committee for
Economic Development, National Commission on the Financing of
Postsecondary Education. thetwo Newman reports, and the National Board
on Graduate Education) did not treat this issue oftuition differential at all. It
15 of much more immediate concern to university administrators
confronting changing ground rufes resulting from recent court decisions.

Question: How realistic 1s the model in hght ot historical trends and future
projections for the tunding of higher education?

It 1s very responsive to new needs for sensitivity and flexibility in
determining payment status. It'introduces modest incremental changes
while preserving the essential values of the existing system. Considerable
thought, however, should go into construction of the framework to select
. relevant economic, rather than strictly legal, criteria and to generate
' consensus on the appropriate weights. But ance built, and with periodic
review and improvement, the framework should be easy to transfer toother
junisdictions.

If extended periods of time and real flows of resources were considered in
determining the student payment Status, the tuition model need not be
fundamentally disrupted by changing rules with respect to the age of
majority or by questions of whose residency (the student's or the parents)
should be considered, because in the formulation both are used. p

Question: Does the model contribute to the equity and:or efficiency of
aistnibution of educational subsicies in public higher education?

This model permits much more equitable treatment of complex cases than
do exther in-state or out-ot-state decisions now existing. The model should
be easy to implement, and as people judge thatthey are treated reasonably,
appealis of decisions would be reduced and administrative efficiency would
be enhanced. :
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Educational Analysis—Professor Kauttman

While this mociel appears to be unduly complex to administer, it impresses
me with 1ts principle of equity. Some variation of it may well be the solution
to-the problem of dealing with nonresidents in public colleges and
universities. One problem | see is that the computations for imany students
will have to be altered each semester since the weights on many of the
subcriteria are altered with the passage of time. Thus. there would be a great
dea! of computaticnal activity (i.e. administrative time and effort) each
semester. Yet, | find the principle of the model to be appealing. '

Would it be possible to simplify the procedures and the concept by reducing
the number of subcriteria? Since the whole basis for reducing or
subsidizing tuition for resident students (as compardd with non residents) i1s
that “taxpayers " ought to be treated differently than “newcomers,” would it
be possible to adjust tuition levels solely on the basis of length ofgesidency
of parents, or self, if iIndependent? This would simplify matters considerably
and such a simphfied model would resonate well with the concept on which
lower tuition for residents rests

One comphication would be the requirement that persons moving to a state
1year (or 2, or 3. etc ) before enrolling would aiso have to pay tuition that is
higher than aperson with 5years of residence. It would be necessarytoseta
bime limit 0i years that i1s equated with “full contribution™ to the state's
economy and pubiic benefits. At any rate, if legal. a somewhat simphfied
version of the Shding Scale Model strikes me as acceptable and workable

The legal quesiion deserves corsiderable investigation. It may be that the
courts will require public institutions to clearly classify each student as
either a resident or a nonresident for tution purposes and not permit
intermediary classifications as this model suggests. Yet, the courts have
upheld the concept of differential tuition fo: resident and nonresident
students Therefore. if the courts would permit anything other than a
definite “one-or-the-other" status. a model of this type would be a way for
staies to distnibute higher education benefits on a basis that differentiates
persons on the length of residence in a state and thus on their potential
contnbution to the suoport of such benefits

Political Analysis—~Delegate Pesci

This model does recognize the multiple factors that go into determining
residency As a result, it maintains some flexibility. | don't beheve that
legisiation would be required to implement this model. but | sce some points
in 1t that would be of interest to state leg.slators and governors.
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This model does not address two questions. Will students be reclassified on
an annual basis® How much would implementation of this mode! cost?
Students may need to be reclassified annually because of the requirements
of Critenia B, Length of student’s domicile In the state, if for no other reason.
Governors and legisiators will want to know what the cost will be of
Calculating residency scores on students each year and aisc who will be
sorting those students into appropriate tuition categones by level of
instruction.

Some research i1s needed on how best to determine assigned weights of the
residency crnitena and subcritena One good example of this relates to the
subcnitena for students who are “Independent, parent or guardian lives out
of state " Consider. for instance, residency scores earned by the following

student
Independent, parents live out of state 0600
Lived in state 5 years 1500
Graduate of out-of-state high school:
. parents hive out of state 0050
Files own in-state tax return 0675
Registered voter in state 0375

Total Residency Score 3200

It this were an undergraduate student transferring from a community col-
lege to an institution that'us_ed the shding tuition scale, the studentwould be
placed in tution category 3. This means the student woulo pay 20 percent
more tuition than students in category 2 and 50 percent more than students
In category 1 This transfer student would be heavily penalized for his or her

. “legal status™ and the locality of the high school from which he or she
graduated. in spite of having lived in the state for 5 years

Consider another hypothetical student The effective weights would be the
same as those In the example above. but this student is a long-time resident
of the state who plans to enroll in the state college's professional schoo!
Since he or she would be placed in category 3, he or she would be expected
to pay $1.200 n tuition—hardly a “low tuition” for a long-time resident and
taxpayer to pay at a state college. | am not so sure that “the citizens of any
state would react positively” to a model which imposes high tuition
rates on jong-term taxpayers whose parents habpen 1o hive out of state.

The model as presented seems to be gearcd toward the nght-out-of-high-
. school graduate and. as such. does not recognize the new surge of part-
time learners and transter students
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Legal Analysis—Professor Vestal

This m'ght be viewed as an attempt of objectify the school administrators’
decision-making process. At the present time many schools have
individuaiz. who are making decisions about residency of students for
tuition purposes. These decision makers are considering a number of
different factors which they believe are relevant, including time in state,
reason for presence and intention to remain, payment of taxes in state,
registration of motor vehicle in state, driver's license in state, financial
support by out-of-stater. marriage to resident source of support, voting
within state, and ownership of residence within state or long-term lease.
This modei would limit the factors considered to legal status of student
(dependent or emancipated; parents in or out of state). length of student's
domicile in state. high school attended. tax status (files own return vs.
dependent on parents; in-state or out-of-state return), and voter status (in-
state or out-of-state voter or nonvoter).

The simphicity of the model makes it attractive. On the other hand. a
decision 1s being made about residency. which is a legal question.

The siding scale of penalties nmpos&! because of low scores on the
categonzation i1s simply degrees of sanctions impaosed for being non-
residents of the state. The possibility of discriminating against a person who
1S. *'n truth. a resident of the state still exists, regardless of the degree of
penalty imposed :

There muy be a constitutional protlem in permanently penalizing students
because they graduated from an out-of-state high school, or because therr
parents live out of state Such students could never get the full tuition
remission no matier how many years they were actual res:dents of the state.
An indwvidual who feels that he 1s a resigent of the state will be able to
challenge the arrangement as apphed to him, claiming lacn of equal
Protection under the constitution The nature of the review by the courtwill
depend on the statute or common jaw device used There may be a review
de novo which means that the action of the administrator w'll carry nn
weight and the court will decide the regal question as if the administrator
had not acted On the other hand. the o may be a provision that the
administrator’s decision s to be given certain weight. This probiem shouid
be considered if this model i1s to be gwven further consideration.

I do not understand /iy the weights assigned to the subcategories must
add up to 100 It s_ems to me that subcategories could exist in infinite
deegrees Certainly there s no reason to limit them to some numbers adding
up to 100 :

1[’
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Apparently because of the restraint imposec in the model, Criterion C gives
.40 to a graduate of an out-of-state high school whose parents or.guard ian
live in state. Thisis the same as a graduate of an in-state high school whose
parents are living in state. It seems to me that there should be adifferential
between these two categories.

Attention s aiso called to the fact that a student may file a tax return and at
the same time be carried on a parent's return as a dependent. Criterion D
does not provide for this possibility Also in D, it seems appropriate to give
more weight to a student who files an in -state tax return than to a student
who is simply listed as a dependent on an in-state parent's return. Also |
would give less weight t.; a student who affirmatively files a return in another
state as opposed 1o a student who is simply carried as a dependent on an
out-of-state return.

| recognize that these are simply technicalities which do not go to *“e
essential worth or acceptability of the mode! jtself.

The legal difficulty here is that an attempt is being made to categorize the
concept of residency. A line is being drawn between a purer sident and all
others. This must comport with the line which a court would draw. If1tdoes
not. then there is the possibility of Iitigation. Some student may clamm the
existence of discrimination not grounded on a rational basis and may win.
One should not assume that all litigation will disappear if this scheme 1s
adopted. ’

Among individuals who are categorized as something Iass than “pure”
residents, there 1s provided different treatment. This also may be asource of
litigation by individuals who feel that the categorization i1s not grounded on
a rational base. )



Chapter 4

SLIDING SCALE (SINGLE CRITERION) MODEL

The tuition system outlined in this section is a much less elaboratevariation
of the multiple criteria model outlined earlier. It provides a five-step sliding
scale of tuition gssessment based on asingle criterion—namely, the length
of time a student (but not the student's parents or guardian) has resided in
the state where he or she attends a public college or univarsity.

The*basic problems of inflexibility and subjectivity associated with tradi-
tional residency classification procedures have already been described.
These points need not be cited again but they are all relevant as arguments
supporting the less complicated tuition model presented here. This Sliding
Scale (Single Criterion) Model eliminates the need for elaborate sets of
residency regulations; it provides a sizable number of tuitian classification
categories; and it reduces the amount of administrative work required in
determining appropriate tuition rates for all students. Finally, it is a more
objective and equitable system than those currently in use since it greatly
reduces the need for subjective administrative judgments in itsapniication.
Because of these characteristics, the single criterion model should help to
reduce or eliminate legal problems that arise from student tuition classi-
fication cases. '

- Operational Aspects

The initial decision required.of a governing board or legislature seeking to
implement the single criterign model woulid be the elimination ofallexisting
residency criteria. Thus, factors such as age. marital status, voter
registration, payment of taxes, ownership of property, parental relationship,
possession of automobile or driver's licenses, or declaration of intention to
remain in the state would be held irre'evant to the classification of studenis
for tuition assessment purposes. Instead, the appropriate authorities would
establish for each level of instruction a five-step tuition scale which
specifies amaximum and a minimum tuition rate for each instructional level.
Students who had been physically preser.t in the state for less than 1 year
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would be required to pay the maximum rate for their level of instruction
(lower division, graduate, professional, or whatever categories the board
determined to be appropriate for a given institution of state System),
Students who had been physically present in the state for 4 years or more
would pay the minimum rate for their level of instruction. Intermediate
tuition rates would be established for students who had been physically
Present in the state for from 1 to 2 years, from 2 to 3 years, and from 3 to 4
years. In this manner, students who typified the stereotype of “pure”
nonresidentwould pay a high tuition rate while “pure” residents would pay a
much lower rate. Since there would be three intermediate tuition levels.
student~ who fall between these two extremes could be objectively sorted
into appropriate tuition classes. This would eliminate the sometimes
arbitrary classification of students demanded by traditional residency
schemes.

The simplest way to implement this mode! would be to phase it in over a
period of 4 years. All entering students—new treshmen, transfer students,
and beginning graduate and professional students—would be placed in an
appropriate tuition class at the time of initial matriculation, regardless of
when this occurred (falil, winter, spring. or summer terms). After 1 calendar
year had elapsed, each student would advance to the next lowest tuition
class provided. of course. that the student had mamtained continuous
physical presence in the state for the major portion of the elapsed time.

Thus, a student who was a life-long resident of the state would begin hisor
her academic career at the lowest tuition class and remain atthat leveluntil
completion of each level of instruction. On the other hand, a student newly
arrnved in the state in the fall, who remained in the state for the academic
year and the following summer, for example. would begin at the highest
tuition class and would not agdvance to a lower class until the opening of fall
term 1 year later. This would be true regardiess of whether the studentwas a
new freshman, a transfer student, or a beginning graduate or professional
student. Some transfer students will require special attention since they
may be long-term residents of the state who went out of state to begin a
college career and then returned to continue therr studies at an in-state
college. In such cases. the student would be given creriit for the number of
years of residency prior to going away to college and thus may be inally
placed in a lower tuition class than a “pure” nonreside nt who transfers in at
the same time. A similar situation would exist in the case of a long-term
resident who went out of state to earn an initia) degree but then returned to
his or her home state for a graduate degree. In other words. a student would
not relinquish a claim on a low tuition class merely because he or she

‘tended college in another state. The assumption underlying this i1s that
r erely attending an out-of-state college does not carry with it the intention
ot renouncing citizenship in the home state. On the other hand. it a long-
term resident moves to another state for more than 1 year 1o work and
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thereby establishes residency in that state (i.e.. becomes liable for the
payment of taxes in that state and enjoys the benefits of citizenship
there—voting, use of public facilities, etc.). all claim to preferred tuition
classification in the original state would be lost. If such a person sought
entry to a public collegein the originalstate afte being away for more than 1
year. he or she would be piaced in the highest tuition class and would have
to earn advancement to lower classes over time just as other nonresidents
would be required to do. :

Up to this pointthis single criterion tuition model has been described onlyin
terms of its application to full-time students it should be obvious, however.
that part-time students could also be efticiently classified for tuition
purposes in this manner. Part-time students could be assessed a fraction of
the tuition -ate at the appropriate level of instruction proportionate to the
fraction of a full load of credithoursforwhich they are registered. Thesame
generalrule could apply to "special” students or"nondegree students who
may seek admission.

Earlier it was suggested that this new tuition classification scheme could be
phased in over time by applying it to all “first-time" students. If that were
done, all continuing students would remain under the previous system until
graduation from their current degree programs. Thus, by the beginning of
the fourth year after implementation of the new system. all students in the
institution would be classified under the single criterion scheme. Clearly
this 1s the least compiicated of all the five tuition models outlined in this
report. Despite its simplicity. it does not appear to lack the power to
generate appropriate amounts of tuition income. Of course, the amount of
tuition generated will be a function of the way students distribute among
the five tuition classes at each level. The budget example given on the next
page attempts to illustrate this for a hypotheticai institution. The number of
students in each class in this example had to be estnmated and these
estimates may or may not be realistic.

One promising feature of this model, however. is 1ts potential for actually
attracting larger numbers of nonresident students who would. initially at
least. pay high tuition and thus generate more tuition income for the
institution. Under this scheme, as mentioned earlier. all nonresidents have
the opportunity to earn Jower tuition classification without resorting to
appeals of initial. classification or other maneuvers designed to earn
reclassification as a resident. This fact may be sufficiently appealing to
prospective students from out of state to encourage theirapplications to an
tnstitution that has implemented the Sliding Scale (Single Criterion) Model!.
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Budgetary Aspects
*

As in preceding sections, this model will be applied to a hypothatical state
tollege with an undergraduate population of 8,500 students, graduate
/enrollmem of 1,300 students. and onesmall professionalschoolthatenrolis
200 students. The total enroliment is 10.000 full-time equivalent students
and the annual budget is $14,090,000 for instruction and general purposes
(exclusive of capital costs). The enroliments and per student expenditures
for instructional purposes break down as follows:

Lower Division 5,000 students  $1.200 per FTE student
Upper Division 3.500 students  $1,500 per FTE student
Graduate 1,300 students $1.800 per FTE student
Professional 200 students $2.500 per FTE student

The governing board of the college sets the following minimum and maxi-
mum tuition limits for each level of instruction:

Minimum Maximum
L.ower Division $400 $1,300
Upper Division $500 $1.500
Graduate : $600 $1.800
Professic nal $800 $2.500

Based on this tuition structure, students newly arrived in the state would pay

. fees at exactly the full cost of instruction, with the exception of lower
division nonresident studunts, who would pay slightly more than the total
cost of instruction. Students who have lived in the state 4 or more years
would pay one-third of their instructional costs and students with fewer
years of residence to their credit would pay proportionately higher tuition
charges.

It we can assume that the student population will be distributed by years of
residence approximately as indicateg in the following tables, th is system
should generate $6,044,500 in tuition income fora given year. The figures by
level are as follows:
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Lower Division
Residency Students Tuition Income.
4 years or more 3,500 $ 400 $1,400,000
310 4 years . 200 500 450,000
21to 3 years 100 700 70,000
1to 2 years 150 1,000 150,000
less than 1 year 350 1,300 455,000
Total ' $2,525,000
Upper Division
Residency Students Tuition income
4 years or more 2,450 $ 500 $1,225,000
3 to 4 years 630 600 378.000
2to 3 years 70 800 56,000
1 to 2 years 105 - 1,100 115,500
less than 1 year 245 15.0 367,500
Total \ $2,142,000
Graduate
Residency + Students Tuition Income
4 years or more 780 $ 600 $ 468,000
3 (0 4 years 170 800 136,000
« to 3 years 50 1,000 50,000
1 to 2 years 105 1,300 136,500
less than 1 year 195 1,800 351,000
Total $1,141,500
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Professional

Residency Students T.uition Income
4 years or more 120 "~ $ 800 $ 96,000
3 to 4 years 25 1,000 25,000
2 to 3 years 10 1,300 13.000
1 to 2 years 15 1,800 27,000
less than 1 year 30 2,500 75,000
Total _ $ 236,000

Total Tuition Income

Lower Division $2,525,000
Upper Division 2,142,000
Graduate 1,141,500
Professional 236,000
Total . .$6.(_)44.500

The state legislature is asked to provide a total of $13,500,000 in state
support for the institution. Therefore. itis possible for the budget officer to
project the following total budget for a given year:

Income _ Allocations

Tuition $ 6.044,500 Instruction $14.090.000
State appropriations 13,500,000 Administration 2,100,000
Federal funds 140.000 Physical plant 1.800.000
Overhead on grants 135.000 Student services 1.400.000
Gfts and endowments 32.000 Public service 500,000
Other sources 148,500 Other . 110.000
Total $20,000,000 Total ' $20,000.000
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Low Tuition

The two goals initially established to guide formation of modelstin this study
are both satisfied by the Sliding Scale (Single Criterion) Model. Tuition is
low for a majority of students; those with little or no claim to residency in the
state pay tuition that is substantially higher than do students who have
resided in the state for longer periods of time. In no case does a long-term
resident pay more than one-third of the costs of instruction if tuition
minimums are set according to the example given here. Furthermore, the
practice of charging some students a fee so high that it tends to subsidize
" the education of other students is eliminated in ali except one level of
instruction. It would be possible to eliminate this practice completely but, of
course. that would reduce somewhat the amount of tuition income the
model would generate.

Further buttressing of the low tuition principle could be realized if the
governing board or legislature in any state would set the tuition minimums
at a figure below one-third of instructional costs and retain the maximum at
full cost of instruction. While this might result in initially lower total tuition
iIncome, the appeal to out-of-state students would be increased and larger
numbers of nonresidents would be likely to seek admission. This idea might
be especially useful to those state institutions that have suffered substantial
losses of nonresident enrollment in recent years and now have unused
dormitory rooms and academic facilities.

Taxpayer Appeal

The obvious fairness of the single criterion model is a factor that would
make it appealing to all citizens. Since it preserves the favored turtion status
of students with long-term residency in the state. local taxpayers could be
expected to acceptthe scheme without difficuity. It istrue, however. that the
model does provide some state subsidy to students originally from out of
state who are in their second. third. or fourth years of attendance. These
subsidies are initially modest and increase only after the former nonresident
has made some contribution tc the welfare of the host state through
payment of taxes on any income earned while in attendance and paymeantof
sales and other taxes, and by increasing the gruss state product through

expenditures of considerable sums i living and incidental costs.

Again. the equity argument can be used tojustify thistuition system. Educa-
tional subsidies are granted in some rough relationship to the u.tudent's
contribution to the state. While these are not proportional by any means.
neither are they characterized by the gross inequities that mark the tradi-
tional method of assessing some students (e.g.. nonresidents) a high tuition
for the entire academic career.
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COMMENTARY

Economic Analysis—Dr. Van-Alstyne

The sliding scale, which embodies virtues in the multiple criterion model,
embodies correspondingvices when transformed into a single criterion
form. The criterion selected—students’ presence in the state from a
minimum of less than 1 year to a maximum of 4 years or more—has limited
direct connection between whatthe parents and students have paid and will
pay in taxes to support public higher education. ' .

This tuition system, in which charges decrease with increasing years of
enroliment, is likely to be the reverse of a system of charges based on
relative costs of instruction ‘'which probably increase with increasing years
of enroliment. It makes fundamental economic sense to relate basic
charges to costs rather than to years of enroliment.

Again, .t appears that in all cases it is preferableto conceive ofthe proposed
systems of charges as two-part systems, one part relating to basic tuition
and the other part to separate surcharges orremissions of fees. This permits
educational program rationale and budgeting to respond more flexibly to
different objectives and ch anging conditions. Also. this approach insulates
the basic system of state finance of public education from disruption to
solve less central issues.

| understand the other features »f this model to be similar to the-Sliding
Scale (Multiple Criteria) Model and the comments made referring to the
multiple criteria model are relevant to this model as well. )

Educational Analysis—Professor Kauftman

In commenting on the multiple criterion model discussed earlier, | argued
that 1t was too cumbersome and that some simplification of the sliding scale
idea would be desirable. The degree of simplification introduced in the
single ‘criterion model, however, appears to be excessive. As drafted, the
Singie criterion model seems to me to throw out the baby with the bath
water.

Under this system, most nonresident students would benefit from a
reduction in tuition whether or not they made a claim of permanent
residence status after 1 year. This is true even though the model states that
tuition reductions would be granted only to those student:; who “maintained
continuous physical presence in the state for the major portion” of the
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calendar year. Certainly a vast majority of students could rrieet that
requirement. if in no other way. simply by attending summer school.

| would prefer to see a single criterion, such as length of residency, utilized
to compute tuition for persons who actually seek a change in residency
status. However, | fail to see the wisdom of dropping tuition in the aimost
automatic manner suggested. If that were done, it would undermine public
support for keeping resident tuition at 25 or 30 percent of the actual cost of
instruction and would tend to increase tuition for all students—residents as
well as nonresidents. Taxpayers might ask: Why subsidize nonresidents at
all?

Another point is open to question. This model would tend to reduce tuition
each year. but at the same timg the actual cost of instruction for these
students would be increasing each year or at least when the students move
from lower division to upper division work. | fail to understand why one
would want to do that.

Obviously this model would be easy to administer and would have great
attractiveness to out-of-state students. Since it would clearly be advan-
tagecus for nonresident students to continue their studies—because their
tuition would decrease—the plan would help to reduce attrition at the
upperciass levels. That could be a significant factor in these days of
deciining enroliments and it adds to the appeal of the mode!. However, |
think the mode! capitulates too easily in the face of a threat (i.e., possible
loss of tuition ircome from nonresidents). While | may underestimate this
threat. | think the model is based on an exaggerated view of it.

My maijor criticism of the model, however, is that it may lead to an erosion of
the low tuition principle, and thus an erosion of the validity and equity of
subsidizing permanent residents, because it ends Jp subsidizing all, or
nearly all, students regardlass of their residence status. By making it easier
for nonresidents to get partial subsidy, this plan may prompt increases in
tuition for everyone as institutions attempt to compensate for idst revenue.
This pressure to increase tuition would be extremely unfortunate and,inthe
long run, bad for public higher education.

Political Analysis—Delegate Pesci

Of all the models presented. this one would probably attract the most
legislative and gubernatonal attention because of its simplicity and 1t
overall fairness. The model i1s not “hung up™ on the length of time a student's
parents or guard:ans have resided in the state where the student attends a
nublic college or university. It also recognizes the new surge of part-time
learners and transfer students.

?
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There are. however, some :hings in the model that might cause people in -
state government to ask questions. For example, what s the definition of
“continuou$ physical presence”? Who would define the term? Legislation
might be necessary.

The importance of this definition i1s pointed out by the following example. A
student from New York enters the University of Hawair. Except for a brief
absence during Chnistmas holidays. the student maintains continuous
physical presence in Hawau from September through May. In late May the
student returns to Ne.~ York and works there unti) late August. During that
time the student lives with his parents and earns approximately $1,500. Next
year the student will file federal and New York state income tax returns.
During ihe summer, the student became 18, registered to vote in New York.
and later requested an absentee ballot. At the end of the summer the student
returned to Hawan for his sophomore year. Hasn't the student remained a
“pure” nonresident”? Would he be entitied to advance to the “next lowest
tuition class*? If so, on what grounds?

Another problem relates to the example of a long-term resident who moves
to another state for more than 1 year to work ana consequentinestablishes
residency there That person would lose “all” claim to preferred tuition
classification if he sought admission to a public college In his former state
after being away more than 1 year. He would be cons:dered a “pure”
nonresident under this model It seems 1o me that this posriion needs to be
reconsidered in the name of justice

Legal Analysis—Professor Vestal

This seems obviously to be an attempt to get away from the problems of
residency and classification. | think the courts might well view this as an
attempt to get around the law, and strike it down as unconstitutional.

It one compares a person who has been In the state for a number of years
with a student who comes into the ctate for the purpose of going to school.
the legal ramifications become apparent, During the first year, the student
who has been in the state is preferred over the newly arrived student. This
may be permissible under Starns v. Malkerson, 326 F .Supp. 234, aff'd 91
8§.Ct. (1971). During the second year, again, the student who has been inthe
state is preferred over the student who has been there forasingleyear. This
IS true even though the latter has every intentjon of becoming a resident of
the state and has done all of the things which indicate this intent. Although it
is difficult to decide precisely what the Supreme Court stated in V/andis v.
Kiine, 93 S Ct. 2230 (1973), it seems reasonable to conciude that the court
was willing to strike down a provision which discriminated againststudents
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on the basis of a condition which existed at the commencement of the
educational experience. The court indicated thatthere mustbe a possibility
of achange in conditicn which would alter the status of the student vis-a-vis
tuition charges. There must be a possibility that a student coming in from
out of state can quaiify for cqual treatment with in-state students within a
reasonable pzriod of time. The 4-year period of time under this model would
seem to be too long. Anything beyond the 1-year provision of thz Starns
case would seem to be highly questionable.

There 1s another feature of this model which is not essentiai to the scheme
but which seems to be troublesome. That is the provision that an in-state
person could go out of state for 4 years and ihen return and be considered a
person entitled to the lowest tuition rate, while an in-state person who
leaves the state for a period of morethan 1 year to work outside the state will
be cons’'uered an out-of-stater for tuition purposes. This distinction, which
seems so logi¢al to educators, does not have much appeal to other
Individuals and certainly would be challenged in the courts. | am not sure
that this is a reasonab:e classification and think that it might be struck down
under the equal protection clause of the United States Constitution.

When this model is oifered as a method of circumventing the difficulties of
residency classification, acourt would consider it suspect. I think that under
the recent decisions, this scheme. as it affects individuals who have been in
the state for more than 1 year, bars the possibility of equal treatment. This
scheme could be viewed as including a conclusive presumption that the
newly arrived individual cannot become a resident of the state until the
lapse of 4 years. It seems to me that this scheme would fall under Viandss v.
Khne. 93 S.Ct. 223C (1973).

Residency 1s a concept which has a fixed legal meaning. A court can decide
whether an individual is aresidentofa state The courts will notallow a state
1o substitute this durational test for the more sophisticated multi-faceted
residency test which has been developed.

Reaction—Robert Carbone

Both Dr Van Aistyne and Professor Kauftman question the advisabiity ofa
tuition system that permits apnual reductions in total student charges when
costs of instruction tend to increase in subsequentyearsofstudy. The point
deserves some reaction.

It s 1important to keep 1n mind the fact that this model includ>s a turtion-by-
levels arrangement that prowvides for substantial increases in tuition from
lower Jivision to upper division and from upper division to graduate and
professional level studies. Therefore, even though a stucent may qualify tor
a lower tuition rate following each year of study —if he or she meets the
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requirement of “continuous physical presence”—the higher scale would
tend to modulate the effect of this tuition reduction. The following example
tlustrates this point:

1 Student A is a “pure” nonresident during his freshman year. He pays
$1.300 in tuition that year: $1,090 in the second year; $800 in the third
year. and $600 as a senior—tctal tuition of $3.700.

2. Student B s a lifelong resident. She pays $400 tuition in each of the first
and second years and $500 tuition in each »f the third and fourth
yeais—total tuition of $1.800.

3. Instructional costs were $5.400 per student for the 4 years of study. Thus
the student who was originally a "prre” nonresident received a subsidy
of $1.700 in 4 years while the lifelong resident received a subsidy of-
$3.600 in 4 years.

Ciearly this scheme tends to preserve some measure of differential tuition
between “pure” residents and those who earn residency over the period of
time they are enrolled asStudents. Of course, it can be argued (as Dr. Van
Alstyne suggests) that the differential does not, in economic terms, fairly
represent each student's respective contribution to the state tax structure.
Yet the plan 1s clearly more equitable in this sense than existing tuition
systems under which the nonresident mijht easily qualify for the lowest rate
after only 1 year in the state. I that happened, the migrating student would
Pay only $2,700 in tuition over 4 years &.ad realize & subsidy of $2,700.

In his commentary, Delegate Pesci asks whether the hypothetical student
he creates would advance to the next lowest tuition level after his freshman
year atthe University of Hawai. Clearlythe answer s "'no." since the student
maintained physical presence in the state only from September through
May. and all other indications are that he is a resident of New York. The
example, while not a difficult one to deal with, does help emphasize the
point thatunder this model students would have to remain inthe state where
they attend college throughout the academic year and the summer months
as well. exclusive'of brief periods out of state similar to the normal vacations
taken by long-tertn residents. Going back home to work for the summer
would preclude the studen®rom claim’'ng a lower tuition rate the following
year .

Finally, Professor vVestal suggests that the courts might interpretthis mode)
as an attempt to circumvent the difficulties of residency classification. One
can only hope that future judges, should they be confronted with theissue,
would agree that there I1s a “compeliing state interest” in devising a tuition
scheme that distributes educational subsidies somewhat in proportion to
the total contribution that the student (orhis or her parents) has made to the
state’s welfare and economy.
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Chapter 5

NATIONAL TUITION BANK MODEL

&

The dramatic increase in the cost of attaining a colisge degree, especially
for nonresident students, has inhibited interstate migration of students to
our public colleges and universities. Students from middie anc l10ower
income families find it difficult or impossible to pay the high differential fees
that have reached as much as $1,600 beyond basic tuition in some
institutions. Enroliment in some public colleges, especially those located
near state borders, has dropped, contributing to the under-utilization of
many yet-to-be-amortized facilities. The tuition mor 2| presented here
suggests a method of removing this major econcmic barrier to student
migration. It eliminates high tuition differentials assessed nonresidents by
providing a method through which all states could subsidize the higher
education of their residents attending public‘insmutnons in other states.

The model is baseg on establishment of a national tuition "bank,” a quasi-
public corporation to administer a balance-of-tuition payments among
states resultiny from the inmigration and outmigration of students to pubfic
colieges and universities. To be known as the Corporation for Balance of
Tuition Payments (CBTP), the organization would serve as the mechanism
through which states could channel cost-of-education subsidies to public
institutions in otherstates. As will be erplained, this scheme would enhance '
interstate cooperation in higher education without compromising the
prerogatives of any institution or state to set admission standaris,
determine tuition levels, or construct institutional budgets. The plan wouid
assist all states in more equitably aischarging their responsibilities for
providing access to higher education to all quaified residents—not only
those who currently seek admission to an in-state college or university.

Two methods of creating the Corporation are immediately obvious.
Congress could enact appropriate legislation establishing CBTPas a quasi-
legal entity similar to the Tenniessee Valley Authority, the Corporation for
Pubhic Broadcasting, the Federal Reserve Bank System. or the Federal
Deposit Insurance Corporation. Such acticn would aiso permit the federal
government to make a contribution to interstate coopération in education
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by underwriting the operational costs of CBTP. Indeed the Congress may
be prevailed upon to recognize more fully the national character of higher
education by providing substantial appropriations to stimulate interstate
mgration of students. If federal dollars would pay half the needed subsidy
for each out-of-state student, much of the anticipated resistance to this
revolutionary idea, especially from states that export large numbers of
college students. would be ameliorated. In any case, substantial federal
support would be required to initiate this baiance of payments scheme since
it would take time for some states to phase in this additional higher
education sutsidy program States that have traditionally exported largé
~umbers of students wou'ld be particularly hard pressed and'should be
«isted 1n gradually assuming this new responsibility for providing
vducationalop  tunity fortheircitizens. A 5-year development period with
intially heavy but gradually decreasing®: ~&ralcont: ) utions would serve to
inaugurate the proposed nonresident student subsidy scheme.

An alternative to federal creation of the Corporation would involve an
interstate compact designed to provide the necessary clearinghouse
functions. It is possible that the Education Commission of the States,
already ' ymbenng 46 junsdict »ns among its members. would serve this
purpose. Even under this arrangement, federal funds for operating’CBTP
could be sought. Perhaps such funds in combination with state dues. in the
form of user fees. plus foundation grants would provide long-range funding
of the operation. In any case. .he costs of operating CRTP would not be
great since its major function would be relatively simple bookkeeping
responsibilities. ' .

Operational Aspects

Students from a given state seeking admission to a public ¢ ege or
university in anGther state would apply to that institution in th-: tre.Jitional
manner. The ins.tution. or the system of highe: education to which the
institution belongs. would retain its right to determine admission standards
and to apply them in each arimissions case, In like manner, each institution
or system would continue * . ascertain 1ts own curricular offerings and its
own internal budgets. The existence of CBTP would in no way influence the
governance and management of any institution or determine educational
policy In any member state.

Following admission of a nonresident student, and in each succeeding year
of attendance. the institution would venfy the student's matriculation and
state oyongin by depositing a credit with CBTP for an educ >*:onal subsidy.
The amcunt 0. this subsidy would be ‘qual to the anpu..l aveiage state
appropnation that the institution receives for each resident student
enrolled. In other words. the institution would ask the nonresident student's
home state for 'an educational subsidy equal to the subsidy enjoyed by in-
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state students. (Examples of the way this subsidy wou'd be zalculated
appear |ater in this section.j This technique for calculating the level of
subsidy I1s based on an idea pioneered by Bowling Green State University,
which determines the amount of tuition differential to be assessed
nonresident students in the following manner. The state of Ohio
appropriates funds for each public institution based on the number of full-
time equivalent undergraduate students who are residents plus all full-time
equivalent graduatc students, including nonresidents. Fiscal officers at
Bowling Green simply divide the annual legislative appropriations for the
Institution’s operating budget by the average enroliments, as indicated
above. to determine the average per student appropriation. This figurt.a. ifit
1 not greater than the maximum nonresident fee authorized by the state,
becomes the differential tuition that nonresidents must pay in adgition to
basic tuition paid by resident students.

itshould be clearly undgrstood thatthe technique suggested here would be
based entirely on operating budgets—that is, appropriations granted to
support instruction and'general operation of any institution. Cagital costs
would be specifically excluded from the determination of annualeducation
subsidy for nonresident students, because no simple or reliable technique
exists for prorating capital costs per student on an annual basis.
Furthermore, it 1s not unrealistic to expect the receiving state to provide
sufficient academic facilities to accommodate both resident and
nonresident students. After all, states receive some economic, social, and
Cultural benefits from nonresident students, and therefore providing
academic facilities is a reasonable and justifiable state expenditure.

Only the 4-year public colleges and universities in this country would ne
covered under CBTP. This would limit the institutions involved to
approximately 465. the number of member institutions in the National
Association of State Universities and Land-Grant Colleges and the
Ainerican Association of State Colleges and Universities. Public 2-year
colleges need not be included since they normally do not enroll large
nurhbers of students from outside their local jurisdictions. Those few that
do have established reciprocal or ‘charge back™ arrangements with
neighboring jurisdictions. Consequently. CBTP would need to establish
accounts for only the 465 institutions and maintain working rejations with
55 funding sources (each state plus Washington, D.C..and U S. Territories).

The credit derosited with CBTP by the Institution would indicate the
amount of subs.idy to be added to that institution’s account. In this manner,
each institution would be building a total ..tate credit while at the sametime
iInstitutions in other states would be dencsiting debits agaiinstthe totaistate
account. Once a year, CBTP would ascertain the creditor and debtor states,
submit bilis to the appropriate state agency. and subsequently issue drafts
to each institution as appropriate. Determination of a state's balance would
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be based on fallenroliments, and payments from CBTP could be made early
enough in the academic year to enable institutions to utilize these funds
before close of the current fiscal year. If the number ot nonresidents
enrolled in subsequent terms of a given year increased, the institutions
would have to absorb the cost. Similarly. if some nonresidents withdrew
before completing a year's study. the sending state would still be liable fora
full year's subsidy. It is hoped these minor differences would even out state
by state over time. This would make multiple calculations and billings each
year unnecessary and thus generally simplify the bookkeeping chores of
CBTP.

Each state would need to appropriate funds for each year to cover bilisfrom
the tuition bank. Such funds could be added to the budget of an existing
state agency, normally one with some statewide higher education
responsibilities (e.9.. a statewide system of higher education, a state
scholarship commission, or a coordinating agency). The funds would have
to be earmarked for CBTP payments. Thus. no new agency would need to
be created, and all appropriated funds would be subject to the usual
legislative review and cversight. Funds would tiow from the state agency to
CBTP and subsequently o institutions in other States that have accepted
students 'rom sending states. It is important to note that funds would flow to
nstitutions, much in the same mariner as do foundation grants and income
from sources other than the treasury of the state in which the institution is
located. If CBTP funds were placed in the general state budget there would
be the danger that they would not reach institutional budge's. This would
result in serious loss of income by the institutions since. under this scheme,
nonresidents would no longer pay directly the higher differential tuitions
they currently pay. Failure of the CBTP money to reach institutional
budgets would result in virtual bankruptcy for public institutions.

It would be necessary to predict the level of appropriations required from
each state prior to initiation of the CBTP plan. This could be accomplishea
by a simulation o! interstate migration of students to public colleges using
enroliment and tuition data from the year preceding initiation ofthe balance
of payments arrangement. Institutions could Calculate the educational
subsidy réquired and report current enroliments. The simulation would
yield an approximate balance for each state. L. adding an anticipated
inflationary increase. a relatively accurate prediction of the funds needed
for the first year of CBTP operation could be made. As the scheme
progressed over time, experience would guide states in this regard. Some
contingency funds, p provided by federal appropriations, could be
held by CBT® to cdker situations when state appropriations were not
adequate to cover the amount owed by that state. The deficit could be then
added to the next year's appropriation voied by the state’s legislature.
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Encouraging Participation

Without doubt, active participation of all or nearly all states is a necessary
element in the development of a national tuition "bank" as suggestedin this
model. It is obvious that some states—specifically those that have not
provided sufficient student places in theirown public colleges—will see this
plan as a costly endeavor. Some attention to this point is warranted.

It is assumed that importer states, those that have traditionally welcomed
large numbers of r )nresident students, will see advantages in a tuition
system that will sub.d'zc the out-of-state students they accept. For one
thing, the plan, if implemented. would stimulate greater-interstate mobility
of students and help many institutions recover from recent enroliment
declines. Dormitory rooms, originally intended to house many
nonresidents, will again be filled, and the institutions will be petter able to
amortize these facilities. The stimulating influence of students from other
regions will be enhanced on many campuses. The recent struggles of
students against institutions over residency classification will be dimin-
ished or e!minated. :

On the other hand, exporter states will be faced with added fiscal demands
since they will be asked to provide support forstudents who they do notnow
subsidize. How will these states be encouraged to participate inthe national
Corporation for Balance of Tuition Payments? While there may be several
answers to this question, one obvious answer presents itself.

Institutions in states that participate in the Corporation must make ad-
mission of nonresident students contingent upon participation in the
program by the hofne states of those students. In other words, states that
are unwilling to pledge educational subsidies for migrating studengs will
find that their citizens will no longer be welcomed by institutions in other
states. After all, there is no law or legal decision in this country thatcompels
institutions to accept nonresidents. If students from nonparticipating states
are systematically excluded from public colleges in other states, the conse-
quences of limited access for these students will be dramatically portrayed.

In such states, students will quickly pointout the lack of public educational
opportunities. The legislature and governors will be faced with three
alternatives—build more colleges at enormous cost, participate in the
national program at a more reasonable cost, or explain tothe general public
why their sons and dauqhters don’t have access to a low costpublic coliege
or university. Admittedly, this 1s a harsh set of realities for any state to face
but the situation may be necessary if the national program s to work
effectively.
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Only one ameliorating possibility - perhays as a transitional measure -1s
suggested. It may be that CBTP or the institution would be ableto acceptan
annual educational subsidy directly from the s:uuent or his or her parents if
the student 1s a resident of a nonparticinating state This would maintain
some opportunity for interstate mobihity but. of course. would favor only
those students with the ability and willingness to pay the subsidy. This
possibility 1s seen as clearly less desirable than full state participation inthe
natonal program

Low Tuition

The influence o1 this model on tuition levels for nonresident students s
obvious since the differential between basic instructional fecs and the
higher nonresiaent rates would be ehminated The sometimes not so subtle
upward tug ot higher nonresident fees up2n basic instructional fees would
also be ehminated This would tend to restrain proponents of higher
instructional fees who argue thatresidentstudents can atford higher tuition
since nunresidents seem to be able to find the needed funds.

There is yet another itnportant’ positive influence inherentin the balance of
twtion payments idea As mentioned earlier, subsidies paid by a sending
state should be equa! to subsidies appropriated by the recewving statefor its
ownstudents In recent years there has been some tendency torinstitutions
1o compensate fur stable or dimimishing appropnations by dramatically
INcreas ng the nonresident differentizt Under the CBTP mode:, this could
not happen uhless the per student appropnation for resident students was
inCreased first The temptation to subsidize resident students through
higher nonresident fees would vinish and the neteffectwould bea hdonall
tuwtion that would be harder to raise

Given the real or imagined laxpayer disenchantment with pubic higher '
education. a slowdown in the tuition spiral should be greeted with general
approval by the citizenry of any state Itis obvious that parents of students
who attend out-of-state public institutions would find the CBTPplantotheir
liking 1t would mean thatthe added costofsending their children to college_
wonild be spread over the general taxpaying population of their state - in
etfect. the added tax they pay for higher education would be greatly
reduced  Furthermore, taxpayers in the recewving state would no longes
have: tb worry about the real or imagined fear that their taxydollars were
being used to provide educational subsidies to nontesident students They
would. ot course, still be subsidhizing capital costs for then pubhc
nstitutions, some of whict wouyld naturally contnibute to the education of
out-of.state students The tact notwithstanding. implementing CBTP can
be seen as atfa torin generally improving taxpayer attitudes ahout pubhc
higher educatiun within a state
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Cleatly the most dramatic result of implementing this model would be a
substantial increase in state fundings for public higher education on a
nationwide basis This would happen, of course, only it legislatures
maintained the historical trend of increments (however shght in some
states) in existing institutional budge*s and in addition voted funds to cover
subsidies for students going out of state On the other hand. it funds for
CBTP were simply deducted from the normal allocations for higher
education in the state, all public colleges and universities would be
seriously hurt. This unfortunate turn of events, if it did occur, would not be
warmly receved by the general pubhc in any state since i1t would mean a
definite reduction in educational Quality and opportunity for residents of
that state. Legislatures tempted to take such action would be well advised to
recall that. for all the outcry about public higher education. Americans still
tend to place high value upon coliege attendance an exhibit generally
favorable attitudes toward higher education as an ir:stitulton of society. A
national poll in 1973 clearly revealed that public approi./al of gducation was
near the top of the scale when compared with mos: other saéial institutions,
including Congress and the administrative branct. of tederal government.
The assumptions underlying this reasoning are open to argument, but
fortunately the torces favoring increased state support of higher edusation
do not rust entirely upon this admittedly debatable premise. It should also
be recalled that there 1s a general movement tn our society toward
preparation for gainful emplo ment through study beyond high school.
While this has resulted in a jurger proportion of new students selecting
vocational schools and other noncoliegiate training programs, the spin-off
from this movement favors public colleges and universities aiso After all.
such institutions are more likely to offer programs that culminate in a
credential or marketable talent than are private collegiate institutions which:
concentrate on traditional liberal arte, Lourses.

Finally. states are now :n a better position to increase their supportofpublic
higher education, even in the face of heavy demands for other social
services. A great many states show a substantal annual revenue surplus
that could be turned to this use. Resulting partially from revenue sharing,
these surpluses could well grow as more progressive tax structures evolve.
Pubhic concern for good and accessibie education -~traditionally a basic
attitude during times of recession ordepression- -wouldbe a powerfulforce
In reordering state (and national) priorities in the direction of more tax
money for the education of all citizens

Determining Residency
The problem of residency determination, with all its legaland administrative

pitfalls, wouid be greatly simphfied and partally eiiminated under the
balance of tuition payments model. The studant's legalresidence at time of

* 89
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mitial matriculation in a pubtic college or university determines which state
pays the educational subsidy. Since ali students —whether residents or
nonresidents --pay the same instructional fees under this plan. it would be
largely irrelevant to the student which state provided this support. That
being the case, there would be no particular reason for a nonresident
student to seek reclassificahon as a resident. However, some
reclassification mechanssm would be necessary since a small number of
students may want to establish residency in the state where they attend
college.

A residency determination would be made when the student initially enters
the institution as a freshman or transfer student. This would apply to part-
time as well as full-time students, regardiess of whether they were
undergraduate, graduate, o1 professional students. As was pointed outn
the discussion of a model earlier in this report. determination at time of
entrance 1s normally uncomplicated by mitigating circumstances.
Theiefore. two categories of students could be determined.

Dependent stugcnt —if the person(s) upon whom the student 1s dependent
has not maintained a legal residency within the state for 12 consecutive
months immediately prior to initiai matriculation in a degree program, the
state where such residence was maintained is hable for an appropriate
educational subsidy for that student.

Independent student—it the student is a financially independent aduit or
emancipated minor who has not rraintaried a legal residency within the
state for 12 consecutive months immediately prior to initial matriculation in
a degree program. the state where such residence was maintained is liable
for an appiopniate educational subsidy for that student.

For these purposes. legal residence within the state could bedefined simply
as '

1 being physically present in the state for the durational period except for
short periods of ternporary absence,

2 establshing a domicile in the state which is the persc true and
permanent place of habitation, in which the person intends 0 remain,
.and to which the person intends tn return following temporary absence;

3. hling iIncome tax returns which show an in-state permanent address and
which report in-state tax habiity for all income earned during the
previous year

Again, as in the surcharye model reported earler. all other artifac.s of
citizenship would he ignored 11 residency determination.
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Budgetary Aspects

Itis interesting to note how the CBTP model looks when described in ‘erms
of a hypathetical institutional budget. Using the same example as before,
the reader is asked to imagine a general purpose state college or university
that enrolis 10.000 full-time equivalent students. Again, it is largely
undergraduate but has a small graduate schoo! and one professional
school. The vital statistics are:

Lower Divisioh—5,000 students, including 4,250 rasidents; 750
nonresidents

Upper Division—3,500 students, ingluding 2975 residents; 525
nonresidents

Graduate—1,300 students, including 1,040 residents; 260 nonresidents

-

Professional—200 students, including 140 residents: 60 nonresidents

Two examples will be given 1o illustrate how different subsidies could result ’
from a variation in thetechnique of using enroliment and appropriations to
Caiculate per student support.

Example A _ *
For a given year the institution received a legislative appropriation of
$13.300.0Q0 to cover instruction and general operations, but exclusive of
capital improvements. The institutian's budget committee determined that
i v~uld allocate these funds for the education of each resident student as
fullows: Lower Division—$1,350; Upper Division—$1,700;
Graduate—$2,000. Professional—$3.035 This would yield the following
expenditures:

Lower Division — 4,250 students X $1,350 - $ 5.737.500
Upper Division — 2,975 stucents X $1,700 = 5,057,500
Graduate — 1,040 students X $2,000 =  2,080.000
Professional — 140 students X $3.035 - ° 425,000°

Total state appropriation $13,300.000

‘rounded shightly .

Next, an equal educational subsidy fur nonresident students would be
calculated and credits for this amount submitted with CBTP, as follows:

ce | -
B J |
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Lower Division — 750 students X $1,350 = $1.012,500

Upper Division — 525 students X $1.700 = 892,500
Graduate — 260 studeiits X 32,700 - 520,000
Professional — 60 stullents X $3,035 = 182,100
* Total from CBTP $2.607.100
Thus the tofal institutional budget for the fiscal year would 130k someth ing
like this:

Yomcome o Aocawons
Tuition $ 3,692,000 Instruction $14,100,000
State appropriations 13,300,000 Admnistration 2,100,000
CBTP 2,607,100 Physical plant 1,800,000
Federal funds 140,900 Student services 1.400,000
Overhead on grants 135,000 Public service 500.000
Gifts and endowments 22,900 .Other 100,000
Other sources ~ 103.000 Total 320 000000
Total $20,000,000

To balance this budget the institution would need to recover a total of
$3.692,000 n tuition. Therefore, it can set the following tuition rates for ali
students, by level, regardiess of residency status:

Lower Diviélon ~— 325 per year X 5,000 students =  $1.625.000
Upper Dwvision — $350 per year X 3,500students = - 1225000 — —-

Graduate — $550 per year X 1,300 students - 715,000
Professional — $635 per year X 200 students = 1 _2_7_.990

Total $3.692,000
Example B

in this example, there i1s a slightly aifferent sst of circumstances. The
legislature makes a lump sum appropriation of $12.250.000 and directs the
Institution to allocate 1t according to the following formu'a: Lower
Division --1.0; Upper Division—1.5; Graduate and Prof:ssional—3.0. The
institution ascertains that this would provide the following subsidies for
resident students:

Lower Division -- 4,250 students X $1,000 - $4.250.000

Upper Dwision — 2975 students X 1500 = 4,460,000 (rounded
slightly)

Grad./Prbf.  * — 1,180 students X 3,000 - 3.540,000

Total  $12.250,000

: 92
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In preparing its credit billing to CBTP. the institution caiculated the subsidy

requested for nonresident students as follows:

Lower Division — 750 students X $1,000 = $ 750.000
Upp r Division — 525 students X 1500 = 787,500
Grad./Prof. — 320 students X 3,000 - 960.000

Total  $2.497,500

*
The total institutional budget would be:

Income ‘ Allocations

Tuition $ 4.725,000 Instruction $14,100,000
State appropriations 12,250,000 Administration 2,100,000
CBTP 2,497 500 Physical plant 1.800.000
Federal funds 180,000 Student services 1,400,000
Overhead on grants 175,000 Public service ; 500.000
Gifts and endowments 29,500 Other ..._.100,000
Othersources 143000 " $20,000,060
Total $20,000,000

To balance this Sudget the Institution would need to recover a total of
$4.725,000 in tuition payments. Therefore. it could set the following wition
levels for all students, regardless of residency status:

Lower Division — $400 per year X 5,000 students = $2.006.000
Upper Division — $500 per year X 3,500 students = 1,750,000
Grad./Prof. — $650 per year X 1,500 students = 975,000

Total $4,725,000

Ineach ofthe two examples above, it is possible to balance the budgetwith a
relatively low direct tuition charg. to students. This is one characteristic
establisred at the outset of this report as desirable in the models reported
here. Since there 1s no direct differential fee for nonresident students, the
Mmodel does not continue this traditional practice of public institutions.
However. there i1s no Ioss of Income to the institutions as a res. it, since the
nonresident student’s state of origin provides an educationalsut sidy in licu
of the differential fee. For all practical purposes, then, the effect of a
differential fee remains, but the burden of this fee is shiftec away from the
nonresident student. )
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COMMENTARY
Economic Analysis—Dr. Van Alstyne

Question: Does the model suggest a realistic balance between_individual
. and state contribution toward cost of education?

This is the most innovative approach and constitutes the sharpest departure
from existing arrangements. The unique features of this model do not,
however. relate to the pricing of education but rather to the payment
mechanism. Thus, whether the balance between individual and state
cQntributions is “realistic* depends on specification of the model with
respect to pricing and determination of payment status of students for each
of the 50 states.

We can anticipate sticky political and operational problems in a
clearinghouse operation because state institutions have widely differing
educational costs. They set tuition at different proportions of costs and this
results in widely differing educational subsidies to students. In
implementing this model, the designers would face a diJemma of either
accommodating it to these widely differing costs and prices, or pressuring
for more standardization; both aliernatives are likely to be politically very
unagractii:e.

-

institutions ?

Question: What is the effect of the model on long-range Support for public

'tis difficult to judge whether the "bank’ would be fundedin each state with
an increment in the budget for support of higher education or with a
decrement from existing levels. If states are goirg to increase their higher
education budgets, even out of revenue sharing funds made available to
them or out of surpluses resulting from growth of revenues produced by
progre ssive tax structures . , income increases, one might easily imagine
that the states would prefer to invest in educational capacity within their
own borders. If states do not increase their educational budgets, ‘then
institutional budgets would be threatened and the portable funds could be
carried to other states by out-migrants without the assurance of offsetting
gains from in-migrants. Thus the effect of the bank on long-range support
for public institutions might "depend."

One might contemplate circumstances in which the operation of the
national tuition bank might have .dverse effects on state educational
systems trying to improve. The migration of students is stimulated to a large
extent beceause of differences among state institutions in the price-quahty
relationships. A ‘state with low quality higher education would have a
substantial continuing brain drain and outflow of funds to other states with

e - M
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higher quahty education. From a national standpoint, it is possible that
Invastment in the tuition bank to stimulate student migration mightoperate
In a way which would be adverse to one important national interest: namely,
reducing the quality ditferential among the state systems of higher
education by increasing the quality of poorer institutions.

Question: What effect will the model have on institutional budgets,
especially on initial implementation?

Payments to institutions are not direct from the students but are once
removed. from the corporation. Delays, if any, in receiving funds from the
cleannghouse could have adverse IMpacts on institutional cash tiows. The
effects of the plan on institutional budgets will depend on whether the
Institutions are In states with net in-migration or net out-migration. and on
whether states add to current budgets or subtract from them to cover net
costs of the system.

Question: Will implemen tation of the model in public institutions in a state
have any effect on private or proprietary institutions ?

Implementation of the national tuition bank might induce enroliment shifts
from in-state and out-of-state private institutions to high quality. low cost
out-nf-state public institutions for high income students..There would be no
impact on proprietary institutions. It should open up opportunities to
migrate for middle and lower income Students which they did not have
before.

The bank s not, 1kely to increase.total enroliment nationally but merely to
facihtate migration of students already intending to enroll. :

Question: What intluence might this model have on interstate migration of
Students to pubhc (or private) institutions ?

This model is intended to eliminate high tuition differentials assessed
nonresident students and to remove this major econonic barrier to student
migration. If the national tuition "bank” were actually operational, it would
be likely to have some of the intended effccts It 1s difficult to make
quantitative estimates of what the actual impact would be, initially and over
time, without a better understanding of the full range of barriers and
faciitators to student migration, placing a relative weight 01 reduction of
surcharges as compared witn the levels of tuitions themselves
transportation costs, need to live at home. desire to live away irom home,
ditferences in institutional iImage and real quality between in-state and out-
of-state institutions, residency requirements for state professional
certification, and so forth.

e _ ‘
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It should be noted that migration of students i1s substantial and that the
regional patterns persist over time, resulting in heavy net inflows and out-
flows for particular states The model as presented rests on a presumption .
that the exporting states will not be reluctant to finance large outtiows ot
their own student: Based on my admittedly narrow experience of seeing
the strong local of.position to alabor mobihity project for unskilled workers
tunded entirely by the fede.al goveinment, as a demonstration project,

federal financing of this rugration will sweeten this proposal only to a

hmited extent

Question. In what ways will the model influence (or be influenced by)
current proposals for funding higher educaton (Carnegie. CED, etc.)?

The National Tuition Bank Mode 1s a new approach to a problem on which
the recent major studies of financing postsecondary education did not
focus o

Question. How realistic 1s the model in ight of historical trends and future
projections lor the funding of higher education?

The history of success of innovative proposals over the years to create new
national vehicles to facihitate {inancing postsecondary education has not
been starthing. with the single exception of the Student Loan Marketing
Association | would imagwne healthier efforts to retorm and ahgn the
existing state-by-state mechanisms should be made before investing

suhstantial efforts in creating a new vehicle with its own set of problems

Question. Does the model contribute to the equity and or ell:b:errcy ol
distribution of education subsidies in pubhic higher education? .

Administrative efficiency? This may be a trivial question. but how would you
handie credits for ghe state for mid-year attrition of students at out-of-state
institutions who have collected fees from the bank? One might imagine a
comical surge in out-of-state recruiting. Setting the educational subsidy to
be transferred on behalf of migrating students equal to the subsidy for
students in the home state 15 r.asonable and equitable As proposed, these
rducational subsidies includ. only current operating support Although it
has never heen pressed pohtically. it 1s hard to maintain conceptually that
the subsidies to be resmbursed should not include a prorated contnbution
to the capital costs of education as we!li. even given the citficulty of
measunng this on an annual, per student basis

Why shouid the model be hmited only 1o 4-year institutions? Students fay -
claim that this inappropriately restricts therr choices, although or. the other

hand. the very rationale for estabhshing the 2-year community colleges has

often been to broaden access by providing local accessibihty.
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Educational Analysis—Professor Kauttman

There 1s no question as to the favorable reaction most students would have
to this model. It would open the doors to a wide variety of alternatives for
students (and their parents) in selecting a college and 1t would certainly
stimulate interstate migration. Philosophically, then. | find this model g be
attractive .

There a.e. however. problems related to ihis model that deserve to be
dentitied First of all. the premise ur sssumption underlying the plan s
based on the situation that existed a decade ago—a rising enroliment
picture which forced states to build new campuses and expand old ones. In
such a situation, an argurﬁent could be made for spending some money to
send residents elsewhere for the same, or less. cost than it would take to
expand state campuses |1 is likely, given the present enroliment situation,
that a state legislature would refuse 1o subsidize a resident student who
wishes 1o study out of state as long as there are empty dormitories and
classrooms at in-state colleges and uniwversit:es. Why, for example, should
Pennsylvania subsidize a student who wants to attend a UniveRity of
Wisconsin campus if there are emply places at Kutztown?

With the stabilization of enro iments, we wiil prohably see greater emphasis
on state planning for postsecondary education. One result of such planning
could be a diminution of student free choice of where to attend. In a
completely “student driven" system of higher education. the mode! would
make sense In a state-planned system, there wauld be resistance to
spending money for students to gn elsewhere unless there were no student
places iIn any of the state’s institutions One would have to develop a
rationale for student freedom of choice to justifv the mode! in this steady-
state time * '

A second problem grows out of the notion of “credits” and “gat'ts.” This
would work to the disadvantage of those states that do not have attractive
state insthitutions to which students would be drawn My impression is that
interstate migration i1s not spread uniformly. Thus, some states would pile’
up credits while others would pile up detits Cn the other hand, there s an
element of healthy comgetition involved. Some institutions would gamn
status from displaying their drawing power. others would be motivated to
improve their drawing power 1! the national bank were in effect one could
argue that .mproved quahty of programs would be refliected » tNCreasing
numbers of nonresident students. This might help those institutions
trapped in FTE formula funding to justify requests for program
improvement funds
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Restricting such subsidies to citizens who choose to attend only public
Institutions presents a third problem. Once you made the case for the
subsidy. there would be great pressure to make it applicable to both public
and private institutions. For example, would it be politically feasible to say
that a person from New Jersey attending the University o{ New Hampshire
would receive a tuition subsidy. but if he transfers to Dartmouth he is on his

.own? Furthermore, would not such a subsidy be applicable to private

Institutions within the state as'well? For many years the case for stateaid to
private higher education has been based on the argument that it would be
less costly tc utilize fully the private sector rather than expand the public
sector. It would be ‘very difficult to develop a rationale for restricting the
subsidy to public institutions only. especially now that enroliments are
stabihzing or declining. One of the mos: attractive public policy arguments
these days is the “voucher" or "free-market” concept, in which aid is given
directly to students and they use it where they wish—in public or private
iInstitutions, within the state or out of state. Considering the number of
people who advocate this idea, | think it would be difficult to make private
colleges “off limits" under the nationa bank system outlined in this model.

The “accountability” question is still another probiem. Once agreement
between states was accomplished, they would wantto know whatthey were
getting for their money and. if tuition rates were raised by other states, they
would want to know why. The national bank would have to monitor costs
and programs, compare and justify costdifferentials, etc.. in order to satisfy
legislatu_res that were being asked to appropriate increasing amounts of
money to subsidize migrating students. If a receiving state had to raise
tuition. and thus other states would have to increase the amount of subsidy
provided, the receiving state would have to justify the necessity of its tuition
increase. Costs 2nd the basis of costs would have o be shared among
states.

Finally, the description of the medel identifies a serious problem—
legislatures deducting the subsidy dollars from the total appropriations for
tn-state institutions. In this regard. it might be helpful to develop some kind
of base formula with which it would be possible to monitor the effects of
stimulating student mobility and guard agairst in-state institutions being
Lnfairly penalized as a result of increased State expenditures for subsidies
to migrating students.

Alln all, | think this aaticnal tuition bank idea 1s a"worthwmle effort.
especialiy if the federal government would supportits trial. Yet, one must be
cautious about the premise. The declining enroliment picture may not make
this attractive to many states.
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Political Analysis—Delegate Pesci

Creation of a quasi-legal corporation to balance tuition payments shouid be
locked upon favorably in general by legisiators and governors, particularly
if Congress is prevailed upon to authorize half of the needed subsidy trom
federal dollars. That might eliminate some of the problems of encouraging
general participation of exporter states.

Because of their past experience with ECS, SREB, WICHE, etc., states
would probably accept the alternative of an interstate compact with ECS as
the clearinghouse. | might siggest that some thoughtbe given to a 1egional

~ pilot project being attempted first before a total national commitment is

made. It is possible that one of the regional organizations could serve this
purpose with federal support.

There may be concern thatthe mosdel limits the cost-of-education subsidies
1o public. 4-year colleges. Many legisiators and governors apparently feei
that private colleges and uriversities dc deserve the public
interest—witress the number of r:ates which have deveioped a publiic
policy of state aid to private, no profit postsecondary institutions. In
addition, a survey | conducted in 1973 for the Association of Governing
Boards of Colleges and Universities revealed that thera are approximately
150 state legislators who serve on boards of trustees of postsecondary
(primarily private) institutions in their states. You might expect these state
legislators to react unfavorably to a proposal for providing subsidies to

. residents attending cut-of-state public colieges, and perhaps to prefer that

such funds go to support in-state nonpublic institutions.

From an admissions viewpoint, thiz model may be Ipoked upon as an elitist
program. Only those Students whc can gain admittance to an out-of-state
institution will benefit from this model. A black student who gains
admittance to his local community college only because of its open-door
policy cannot expect benefits from attending a college in another state,
except as a transfer stucant. Critics of this model might label it too
institution-oriented rather than student-aid oriented.

The model suggests that public 2-year colleges need not be included since
they normally do not enroll large numbers of students from outside their
local jurisdictions, and those few that do have established reciprocal or
“charge-back"” arrangements with neighboring jurisdictions. | would
recommend that you reconsider utilizing “charge back" as a rationale for
notincluding public 2-year coileges. in a survey conducted atmy requestin
March 1974 by the staff of the Maryland State Board for Community
Colleges, 1t was determined that no more than 30 states maintain a''charge
back” system.
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Asoutlined here, the tuition "bank” would ascertain the creditor and debtor
states, submit bills, issue drafts, etc., "once a year.” Would not the operation
be more accurate if it were placed on a semester (or quarter) basis?

Why should states like California, New fork, lllinois, Florida, New Jersey,
.Maryland, Hawaii (to mention only a few) agree to participate in a program -
calling for the appropriation of additional funds which will leave the state?
These states have spent large amounts of taxpayers’ dollars in operating
and capital funds to establish postsecondary educational systems
including  community colleges, 4-year state colleges, multi-campus
universities, and professional schools. Legislators and governors in those
states would probably argue that they feel postsecondary educational
opportunities have been provided for the citizenry. Is it really necessary to
leave one of these states to “'get” an education?

¢
| have attempted to test the statement that a gre any states show a
“substantial annual revenue surplus” that could lfe-turned to increased
support for public higher education. Table 1 reports\beginning-of-the year
(hiscal year 1975) surpius/balance figlires for 30 stakes. These data were
obtained from 1973 and 1974 governors' budget messyges. They reveal a
very uneven picture of available funds, which suggest that “'substantial
annual surpluses™ do not occur regularly and are not foui\d in every state.

Unfortunately, “more progressive tax structures” are not evolving,
especialls in election years. Even if they did, higher education would still
have to .''mpete with the articulate advocates for mental health, Special
education, education for the gifted, drug abuse and aicoholism control
youth services, transportation, social services, community development,
(and the list goes on) for those new tax dollars.

Finally there will be legislator$ and taxpayers who would take issue with the .
notion that states have a responsibility for providing access to higher
education to residents seeking admission to out-of-state celleges and
universities.

Legal Anrlysls-Prolessor ‘Yestal

Students from states which particig ate in the program outlined would have
no objection should they attend a schQol i a state other than their own
since they would be treated equally with resident students. The states, if
they can be brought into the program_ would be acting legally because they
would be paying tuition for their own residents which would seem to be a
legiimate expenditur= of state funds.

e
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TABLE 1

Selected State Comparison: FY 1975
Boginning of Year Surplus/Balance

(In Millions of Dollars)

*

General Fund .
State Balance Forward Notes -
* Alabama $ 26 N
Alaska. 128.6 Defioit - To be made up from unrestricted
’ fund account .
Arizona T 245 Biennium budget estimate
California . 2715 Biennium budget estimate based

on modified accrual of revenues
of expenditures ’
Colorado 885 ' " Biennium budget. $15.0 million is
' . kept in a revoiving fund; remainder
is true surplus

Connecticut 701 . Biennium budget 72-73 estimates

) of surplus

Delaware 729 Triennium budget-estimated
balance forward

Florida 2253 " Biennium budget. $9.6 million in
general revenue snaring included
in balance

Georgia ° 1221

Hinois 162.0

lowa .038 ($38,000) Biennium, June 30, 1974, estimated

. ot Note: Budget is balanced by mandate

Kansas 43

Kentucky - 9.2 .

Loussiana 19.4 Biennium, June 30, 1974, estimated

Maine 15 Biennium

Maryland 293 FY 1974 carryover was $57.3 million.

. Operating budget surplus for end of

. FY 75 will be $200,000
Massachusetts 25.1 . Coming out of FY 76, a $60.8 million
deficit is projected for Massachusetts

Mississippi 76.7

Missoun 15.0 Deficit
. ' . . [ContinLed)
LN
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TABLE 1 lContinqed] °

Montana .9 ($931,000) Biennium budget estimate

New Jersey 3218 $2.7 billion totai budget

New Mexico 393 : '

North Carolina 324.8 Biennium estimater

North Dakota 18 Bienriium estimated

Rhode Island 34.1

South Dakota  22.3 Biennium estimated on a fiscal
L year basis

Tennessee .3 ($300,000) Biennium estimated .

Utah - 28.5 , '

Virginic 8.6 Biennium estimated °

Waest Virginia .082 ($82,000) June 30, 1974, estimated fiscal
© . year end balance .

Table piepared by Michael Carpenter. budget review analyst, Maryland State De-
partment of Fiscal Services. '

Note.—The above statistics represent year-end general fund-alances and gener-
ally do not meet the U.S. Census Bureau's criteria of “surplus.” bgcause retirement
funds have not been factored into each state’s balance. '

A similar problem occurs in the definition of “general fund.” Most states add into
this fund general revenue sharing receipts and federal reimbursals.

In one case there were no general funds per se but an unrestricted fund based upon
such revenues as oil field or mine: al leases that acted as a revolving account. (See
notes for Alaska.)

Of the 30 states sampled. 14 are budgeting on a biennium basis: therefore, surpluses
or balances are of an estimated nature. One state, Delaware. is on the triennium
system. The remainder of the states, unless otherwise noted. are on a fiscal year

basis. All but Illinois, Kansas, Kentucky. and West Virginia note that year as being *

FY 74-75, implying a cycle other than the July to June pattern.

Other noticeable patterns are that the southem states that are not on a biennium
budget are usually still in the line-item control stage of budgeting as opposed to
program budgeting. The method of budgeting versus the size _f the state budget
appears 10 have littie bearing on size of surplus samples except in thiose states that
are mandated to balance the budget, i.e., lowa. However. states on the biennium
system carry sizable surpius estimeates forward, witich may be ‘ndicative of aither
better fiscal planning under this system or undgrestimation of the appropriation side
of the budget coupled with upward revenue estimations et the middle of the
biennium. ' '
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I have serious doubts as to whether the sta.es would be willing tdenter such
aprogram, unless forced,into it, becauseghey would lose all control over the
drain on their treasuries. The expenditures wouid be dependent on the
desire of students to study outside the state; the mure leaving the state, the
greater the dra'n. '

| also woulc raise a guestion about the effect of this plan on the various
institutions. Would the more able individuais tend to move to certain
institutions, while some other institutions take nnly those who remain?
Would this tend to lower the caliber of some of the state institutions in
certain states?

The basic concept of the national tuition bank scheme wquld seem to be
constitutional in its treztment of students by the various states. The
determination 2f residency would nave no direct impact on the students
from participating states. Fur students érom nonparticipating states, the
problems would be the same as those which exist today in being classified
initially and 1n attempting to be reclassified as a resident student. »
Theve is a very significant problem. from the legal pointof view, wrapped up
in tne provision, “'some reclassification mechanism would be necessary
since a small number of studente’'may want to establish residency in the
state where they attend co!lege.” Does this mean that reclassification would
aftect the operation of the subsidy through the bank? This provision
concerning reclassification is subjett to the same difficulties which exist
now In reclassification, concerning residency, in institutions of higher
learning.

There are some soluble problems of organization in this model. The
corporate organization of the national tuitidn bank is one. The bank might
be either a federal corporatior or one established by an interstate compact.
The New York Port Authority is an example of the latter. If the interstate
compact 1s chosen as the technique to be used. then the approval of
Congress 1s required.

The agreements between the states and perhaps with the federal
goverrrment also pose legal problems which must be solved. | view all of
these organizational matters as difficult but not insoluble. It seems to me
th.at the crucial problems in this model are practical and not legal.

Reaction—Robert Carbone

Three of the foregoing commentaries suggest that a national mechanism
for stimulating student migration, such as the tuition bank. would work to
the disadvantagpe of lower quality institutions. Indeed that might be the case
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since many students would nrefer higher quality programs that may pe in
another state. Other students would seek to atiend out-of-state collegés for
other.nonacademic. reasons—better climate, proxim ity to ski siopes. better
Cultural environment. etc. Of course. it should be recognized that these
factors influence student migration now. If implementation of the tuition
bank would result in some better “'quality control” on institutions and
specific programs. this would be, as Professor Kauffman suggests, a
powerful argument for improving the low quality programs. At the very
least. it might have the happy resuit of keeping low quality institutions and
programs relatively small, or 1t may encourage such .nstitutions to
concentrate more on their areas of greatest strength. -

| disagree witn Professor Kauffman's point that the national bank would
have to monitor costs and programs 0 insure accountabihty: Under this
Ppian the subsidy a state pays to an gut-of-state college is based on what that
institution gets from its own state. The accountability echanisms that de-
termine how much the institution gets for its resident students will serve 1o~
assure other states thatthe costs are reasonaole. Thus. 't issomewhat a self-
regulating System with each state legislature. because of it. natural
tendency to be carefur with its ow'. funds. serving as the accountability
agent for ail other state legisiatures.

Finally, | add some information to support the suggestion that many states
can well afforc to augment appropriations to cover the added costs of
subsidizing migrating ctudents. The Jinuary 1974 issue of State
Government News. a publication of the Council of State Governments.
carnied an article titled, “In the Black.” which reads. in part:

Most States experienced surpluses at the end of Fiscal 1973 The
improved fiscal condiion of most States enabled Legislatures 1o pass
such measures as tax relief. increased state services and additional
capntal projecis

The largest surpius was California’s $850 million. Alaska had the second
largest at $642 million, but it was attributable 10 the 1969 North Slope oil
lease sale Flonda had a surpius of about $300 milion and North
Caroina of about $209 m,'hon Most of the others were less spectacular,
being small or moderate genc.al fund balances

The fiscal condition of most States 100k an upward turn in fiscal 1972
according toCensus Bureau data In fiscal 1972 agaregate state revenue
exceeded state expenditures by $3 1 bihon, in contrast with fiscal 1971
when aggregate state expenditures exceedec state revenue by $16
ilhon, *

It is undoubtedly true that the situation varies greatly from state 1o state.
Nevertheless, 1t is apparent that many states do have the resources to
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provide subsidies for migrating students and certainly the federal
government cou'd tund the entire amount needed by shifting some*hing
less than 1 percent of the annual “subsidies” devoted !9 military matters. At
both the state and national leveis. the feasibihty of such a system is more a
matter of priont:es tnan of economics.
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Appendix 1

A RATIONALE SUPPORTING THE ADMISSION OF NONRESIDENT
STUDENTS TO PUBLIC COLLEGES AND UNIVERSITIES

Each year hundreds of thousands of college students migrate across state
and national boundaries to pursue programs of higher education in state
colleges and universities. This has long been the case and, itis hoped, the
practice of enrolling students from other states, regions, and nations will
endure Forsome readers,the ideas expressed in this statement may appear
to be merely a codification of conventional wisdom. For others, however,
the elaboration of benefits thought to accrue from extensive student
migration may provide a better understanding of the broad goals of public
higher education in this nation.

Private and sectarian colleges and universities in America have always
attracted students from other regions. indeed, many give special attention
to the geographic origin of applicants, thereby helping to in_ure a more
diverse student body. This tradizion is also a refiection of the sources of
support of these colleges—private and church-based philanthropy uscally
unfettered by the arbitrary demarcations of state and naticnal boundaries.
Public institutions of higher learning, on the other hand, developed under
different circumstances. Each had to look to the assembled repre-
sontatives of the people of a single state for basic fiscal support. Yet these
state-supported colieges and universities also opened their doors to
generation after generation of students from other states and nations. (Of
course, these nonresidents were asked to pay higher tuition in the form of
nonresident fees. In earlier times, nonresident fees were modest but,
unfortunately, in recent years the differential between resident and
nonresident tuition has become substantial.) It is legitimate to ask why this
tradition developed in the public inatitutions. An attempt to respond to the
query can be read as a justification for the admission of nonresident
students to all public colleges and universities.
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+

The reasons that most readily arise are simply the historical precedents
which determined much of the structure and program of public colleges in
Amer.ca. Universities in Europe, for the most part, received fiscal support
from the central or nationai governments and thus owed no special debt to
the people of the subdivision in which they were located. These institutions
admitted students from all provinces and other lands as we:'. Even in
Germany and Switzerland, where the states or cantons and not the federal
governments provided basic funding, it was a student's academic
achievement, and not place of residence, that determined wheibur 8r not
acmission to the university would be granted. This tradition, reintorced by
similar policies in early sectarian colleges in the United States. was™
urdovbtediy influential in setting *he pattern for publi¢ institutions.

There were nationalistic motivations also. It is said that Thomas Jefferson
admonished his contemporaries to make the University of Virginia a great
‘national university” by weicoming students from a!l parts of the new and
struggling country. Higher education wasto beanother force in welding the
states into a nation. That advice was clearly heeded and, ac more and more
states and territories inaugurated public institutions of higher education.
the tradition of admitting nonresidenits*was firmly established throughout
the land. History and the greatexperiment in democracy can thus be offered
as basic points in the rationale.

There are, however, some contemporary and perhaps more prosaic reasons
for admitting nonresidents to our state-supported institutions of higher
educa’"n. They can be categorized as purported benefits to the society,the
institution, and the student. While nct startiing or revolutionary in nature,
these notions helped determing the admissions practices of public colleges
and univers:ties.

Benehts to society. Dne ofthe primary factors that led to the development of
public cvlieges and universities in this country was the need to provide
manpower trained in professional and technical fields. Manpower needs
tend to be national 2rd not local in nature. The migration of students grew
naturally because although each state might have a program ofagricultural
education, not all states could mount more specialized programs in all
aspects of the agricultural sciences. All states developed normalschools for
teacher preparation but only a few could afford graduate programs in the
pedagogical sciences. Some outstanding public engineering and technical
institutions emerged even though all states provided introductory work in
the engineering sciences. Thus, collectively, by welcoming students from
all regions, the state institutions helped meet national requirements for
trained personnel and. of course, the states benefiteu individually since
many students who enter a state for uncergraduate or professionaltraining
remain there to make a long-term contribution to the state's welfare. The
close correlation between advanced education and higher earning power
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‘and thus higher tax ‘iability) i» but one way in which former nonresidents
are able to contribute to the state in which they were educated and in which

they now reside. .

Evidence of the worth of increased student mobility has, in many states,
motivated policymakers to initiate programs that encourage Such
movement. Member stat -z of three regional educational associations
(NEBHE, SREB, and WICHE) have supported student exchange programs
for many years, and a number of bilateral exchange arrangements (for
example. the comprehensive Minnesota-Wisconsin Reciprocity Agree-
ment) are in operation. Of course, other nations also benefit from the
prectice of welcoming migrating studants. NLmbered among the non-
residents at public institutions are students from countries around the
world, most of whom return 1o their native lands following graduation.

A less tangibie but equally important benefit is the contribution to interstate,
interregional, and international understanding that results from the
coeducation affgeographically and culturally diverse students. This notion,
which rnay appear to be more of an aspiration than a reality, might well be
viewed with skepticism, since regionalism and jingoism are still common
attitudes even among the beneficiaries of higher education. While
convincing evidence of this benefit may be hard to document, it is clear that
such coeducation does at least provide opportunities for students from
diverse backgrounds to test their assumptions, suspicions,and stereotypes
of other people in the great laboratory of a college campus. This makes it
more likely that ger:uine friendship and understanding, between individuals
as well as nations, could be based on substantive grounds. As one inter-
nationalist put it, friendships are more likely achieved when the bases on
which they rest are realistic rather than putative.

.

Benelits to the institution. It is hardly necessary to assert that a college or
university which weilcomes ~tudents from a variety of backgrounds willbe a
more interesting and stimulating place than one that enrolis only students
with similar characteristics. If parochial attitudes persist in the former
institution, at least the students will be exposed to ~ttitudes that represent
variad localities. Again, a skeptic might claim that since most college and

" university students are from middle-¢lass backgrounds, their place of origin

1s of little consequence. To believe this, however, is to believe thata middle-
class student from Montana and another from Manhattan have nothing to
offer each other. Only an extreme skeptic would hoid fast to so tenuous a
premise. :

I? the academy 1s a more lively and interesting place, it is likely to attract

lively and interesting people, both students and members of the faculty. in
turn, such people enrich the intellectual atmosphere and help create a more
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stimulating educational environment. All of this greatly adds to the
nstitution’s potential for giving its students a liberal education in the best
sense of the phrase. Because students can and do learn a great deal from
their fellow students. as well as from their professors, the mix ot studentson
any campus I1s an important educational factor. Since it is a factor well
within the control of the faculty, administration.. and governing board, it
need not be left to mere chance. A well orchestrated diversity of students on
any campus 1s both possible and aesirable.

Benelfits to the individual student. The assertions 11 this category are
equally s'mple and straightforward. An ecucational association with feliow
students from diverse backgrounds tends to widen one's horizons. An
introduction to the views and cultural variations of other students with
dilferent experiential backgrounds will enhanceand enlarge the experience
of any student whose own background is of necessity relatiyely timited. As
was suggested earlier. one of the direct benefits of a cul ly diverse
student body is that students learn from fellow students.

There are also eccnomic ard vocational benefits to be derived from
unimpeded studeni migration, benefits thatfiow directly to the student. The
freedom to cross political boundaries to attend college providesall students
with a greater range of career ot jectives andeducational goals. Under such
Circumstances it is likely that & student will identify a field more akin o
personal motivations. abilities, and limitations. Moreover. students withthe
freedom to migrate to college are more likely to locate a college or
university that offers a program optimally appropriate for 2ach individual.
More options should improve congruence of Student objectives with the
program selectwd and, in turn, this should increase the likelihood of success
both in college and after graduation us well.

Data describing college student migration patterns inthis country revealan
uneven tiow of students from state to state. States that have historically
provided relatively few higher education places intheir own public colleges
have, cf necessity, exported large numbers of students to other states. As
might be expected. the public institutions in these exporter states have
student bodies that are aimost entirely composed of resident students. On
the other hand. many states have provided greater opportunities in higher
education and as a result have peen willing and able to weicome large
numbers of nonresident students. Quite.naturally, profiies cf enroliment in
institutionsdocated 1n importer states reveal more heteroguneous charac-
‘tenistics in the student population. Unfortunately, there are forces at work
that tend to Iimit or even reduce the desirable heterogeneity in many’
institutions. Sharp increases in nonresident tuition rates and restrictive
admission quotas covering nonresident'students have been instituted in
recent years. This problem was addressed by Professor Amita: Eizion:,
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director of the Center for Policy Research at Columbia University, in his.
article, “Interstate Integration of Students,” in The Educational Forum. He
writes: -

Reducing the ratio of out-of-staters will tend to increase campus
homogeneity and thus heighten interstate segregation, a cdevelopment
which is undesirable on several accounts. For the individyal student,
college attendance should be a period of expanding horizons and
experiences. One way this is achieved is by allowing them to study,
indeed tn live, with persors of different backgrounds. Most [students)
go to high schools whose student bodies are drawn largely from one
class, ethnic, sometimes religious, and always regional, background. It
tends to be the same as their neighbo:hood. . . . Hence colleges are
usually the first real chance, and otten the last, for a great societal mixer,
a place where persons of ali backgrounds coming from different regions
will get to know each othar as persons and not as stereotypes.

Clearly, Professor Etzioni presents a strong argument in support of iiberal
admission and tuition policies that will encourage the free flow of students
across state and national boundaries. He continues:

Socially, Awerica has long been an under-integrated society. It is more
heterogenaous than most societies becavse it is larger, more populous,
and has a greater variety of subcultures. Italso lacks theunifying effects
of a dominant institutionalized religion (as in Spain), of a centralized
school system with a unified curriculum (as in France), or a universal
draft (as in Israel). No wonder intergrouped conflicts are often more
intense, and interragional tensions higher, than in these countries. The
colieges,-in which future leaders of America. various subcommunities,
and about half of its citizens are educated, are the places where
Crisscrossing ties may be evolved and ashared national perspective may
be developed. Thus, on both personal and social accounts, interstate
flows of students should be encouraged rather than hindered.

Few would argue that the truly educative experiences associated with
college attendance are limited to classroom encounters. Thus, educational
objectives underlying formal courses and seminars are augmented by more
global educauonal goals that stem from society itself, both nationai and
international. If thet is so, then the very act of constituting the mix of
students on any campus can be described as an element of the larger
Curriculum, a resource that can be applied to enrich the student’s college
experience and make it more truly educative. The calculated and efficier.t
use of this resource is most certainly of direct benefit to the student, of value
to the institution, and of service to society.
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}
“LEGAL BACKGROUND:
NONRESIDENT TUITION AND CONSTITUTIONAL LAW -

Recent decisions of the U.S. Supreme Court indicate that the state’s
authority to distinguish between residents and nonresidents for the
purpose of charging tuition is not constitutionally vuinerable. The Court
affirmed federal court decisions in cases from Minnesota and the state of
Washington in which it had an opportunity to, but did not, find the concept
of ronresident tuition unconstitutional. How the Court's action in the
nonresident tuition cases comports with its decisions in welfare and voting
residency cases (which laid the theoretical groundwork for challenges to
nonresident tuition) is a subject of somespeculation, sincethe Courtchose .
to affirm these lower court decisions summarily, without opinions. In athird
case the Court issued an opinion invalidating portions of Connecticut's
rvnresident tuition statute, but this case involved-only the criteria used to
distinguish betweaen residents and nonresidents.

While the right to charge nonresidents higher tuition survives intact, the
method for determining who shall be a resident for tuition purposes has
been circumscribed. The resuit, no doubt, will be to permit more students to
qualify as residents for tuition purposes than would have been eligible
before the various state formulae were subjected to due process scrutiny.

Any study of the tuition cases must keep three related, but distinct, issues in
mind. May the state constitutionally distinguish between students who are
residents and students who are not residents, and charge the latter
significantly higher tuition? If the state may charge nonresident tuition, to
which criteria may the state look when determining which students may be
classified as residents? May the state require that a student must reside in
the state for a substantial period of time before being allowed to Lenefit from
the lower tuition rates for which residency status would qualify him? In this
paper, wediscuss these issues and how they have been addressed by recent
court decisions.

This review of the legal background raievantto nonresidenttuition issues was written
by David J. Hanson, assistant chancelior, and Michael A. Liethen, legal assistant to
the chancellor, both of the University of Wisconsin-—-Madison.

=it 1211
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.Challenges to nonresident tuition multiplied after the U.S. Suprema Court

decided the 1969 landmark case of Shapiro v. Thompson which heid
unconstitutional statutes in several states_and the Distri of Columbia
which imposed a 1-yeardurational residency irem2ntas a pracondition

to eligibility for welfare benéfits.' The Court found that denying benefits to
new state residents, solely because they had not lived in the state forat jeast
1 year, created a classification which invidious!ly discriminated ajainst
them in violation of the quarantee of equal protection of the law. Holiding
also that citizens have a right to interstate travel w' ich i not unreasonably
burdened or restricted by statutes, rules, or regulations, the Court found
that welfare residency requirements were an unconstitutional penaity on
interstate travel uniess the government could show that such requirements
were necessary to promote a compelling yovernmental interest. In Shapiro
the court hadi to balance individual rights against the interests asserted by
the state. How substantial a showing the state must make is determined by
the nature of the individual r.ght affected. If the right whose exercise :s
penalized by governimental action is "fundamental,” then the government
must show that its action in question is necessary to promote a “‘compeliing
state interest.” !f governmental action does not af*ect a fundamental right,
the government need only show thatits action bears a rational relationship
to achievement of a legitimate state purpose. The difference between the
two tests is in their stringency. The "compelling state interest" test requires
the state to show that the end soughtis legitimate, that the proposed action
actually achieves that end, and that there are no less drastic alternatives
available which do not somehow infringe upon or penalize the exercise of a t
fundamental right.

In Shapiro, the Court found that deterring indigents from migrating to a
state in order to gain more generous welfare benefits, and limiting welfare
benefits to those who have contributed to the state were not constitu-
tionally permissit le state objectives. The state argued that these objectiver
taciitated planning for the welfare budget and provided an easily
administered residency test. However, the Courtsaid this did not satisfy the
compeliing state :nterest test since the state had not shown that those
objectives could be achieved by a resicency requirementor that less drastic
means were not available.

‘394 US 618.89 S.Ct. 1322, 22 L Ed.2d 600 (1969).

The precise meaning of'a durational residenCy requirement should be clarified. A 1-
year durational residency requirement means that the individual must estabhish that
at some pointin time all of the requisite critenia for bona fide residency were met by
him and that he continued to live in the state for 1 year atter that point in time during
which all the requisite critena for a bona fide residency continued 10 be met

Durational residency 1s no: a requirement that an individual be present in the state for
a period of ime during which he proceeds to meet all the requisite criteria for abona
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Significantly, in a footnote to the Shapiro decision, the Court said that it
implied "no view of the validity of waiting-period or residency requirements
determining eligibility :0 vote, eligibility for tuition-free education, to obtain
a license to practice a profession, to hunt or fish. and so forth."? In those
instances, such requirements "may promote compelling state interests on
the one hand, or. on the other, may notbe penalties upon the exercise of the
constitutional right ot interstate travel."

The Sugreme Count’s 1872 decision in Dunn v. Blumstein,* which declared
unconstitutional Tennessee's 1-year durational residency requirement as
aualification for voting eligibility, gave added momentum to constitutional
arguments against ncnresident tuition. The durational residency
requirement there was held to deny equal protection of the laws by
u-reasonably discriminating among classes of citizens {based on recent
residency in the state) and by penalizing the right of interstate travel.

Forthe opponents of nonresident tuition the syllogism was set: If durational
residency requirements were unconstitutional in penalizing the right to
interstate travei. then it followed that they were also unconstitutional in the
context uf pubhic higher education because nonresident tuition penaiized
students who exercised their right to interstate travel.

The Court's first significant indication that there may be limits to the
interstate travelargument came in a case which challenged the Un iversity of
Minnesota's 1-year durational residency requirement. In Starns v.
Malxerson,* a three-judge federal court rejected the Shapiro-based
argument that nonresident tuition interferred with the right to interstate
travel. Not involved was the right of the university to charge nonresidents
higher tuition than that assessed residents. In rejecting the Shap:ro
argument, the three-judge court said:

While we fully recognize the value of highe: education, we Cannot
equate 1ts attainment with f00d. clothing and sheiter. S# apiro invoived
the immediate and pressing need for preservation of life and heaith of
persons unable to live without pubiic assistance, and their dependent
children. Thus the residency requirement in Shapiro could cause great
suffering and even loss of ife. The durational residency requirements
for attendance at pubiicly financed institutions of higher Ieam ing do not
Involve Simiar risks "

‘Footnote 21 to the majority opinicn 394 U S at 638. 89 S Ct at1333. 22 L Ed 20 at
617

405U 5 330.92S Ct 895 31 L Ed.2d 274 (1972)

‘326 F Supp 234 (D Minn 1970). atfirmed without opinfon. 401 U.S 985 (1971)
326 F Supp at1238
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Thus, the court appeared to say that nonresident tuition, while related to the
fact.of recent interstate travel, is not constitutionally impermissible since
the benefit involved (higher education) is not as basic as welfare benetits.

Having found that interstate travel was not penalized and that higher
education is not a fundamental right, the court applied only the rationa!
relationship test to the state's discrimination against recent residents and
found that the 1-year durational residency requirement was a “rational
attempt by the State to achieve partial costeqi'alization between those who
nave and those who have not recently contributed to the State's economy
through employment, tax payments and expenditures therein."s Decisions

" three-judge federal courts are appealable directly to the Supreme Court.
in 1971, the Supreme. Court summarily affirmed Starns without an opinion.

In addition to Shapiro and Dunn, another case atfected nonresident tuition
litigation. In March 1973 the Supreme Court decided San Antonio
Independent School District v. Rodriguez,’ an appeal from a three-judge
Texas federal court decision holding that the Texas school * 'ncing
system, which relied on local property taxation, unconstitutionally
d'scriminated against mentbers of poor families residing in school districts,
with a low property tax base. The lower court had applied the compelling
state inteiest test to the financing system after finding that it denied
students living in districts with low property valuations a fundamental right
to an education.

In reversing the lower court decision, the Supreme Court found that while
education was undeniably important, it was not among the fundamental
rights guaranteed by the United States Constitution. This holding nullified
an important argument advanced by litigants challenging the constitu-
tionality of nonresident tuition schemes. While they still could argue that
nonresident tuition affected interstate travel, it was no longer possible to
argue that nonresident tuition denied a fundamental right to higher
education.

In June 1973, 4 months after Rédriguezwas decided. a three-judge courtin
Washington state ruled in a case closely similarto Starns. In Sturgis v. State
of Washington,® plaintiffshad challenged the state's right %o impnse a 1-year.
durational residency requirement as a qualification for residenttuition. The

‘plaintitfs relied upon both Shapiro and Dunn. The court found that Starns

was dispositive of the issugs raised and noted that the Rodriguez holding

‘326 F Supp at 240

411 US. 1.93 SCt 1278. 36 L.Ed.2d 16 {1973) .
*The case 1s unreported. Case No. 614-72C2 (W D Wash. June 20. 1973)
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(that education was not a fundamental right) further supported the
distinction Starns had made between litigation involving nonresident
tution and litigatibn involving welfare matters. The Sturgis plaintifts
therefore had incorrectly premised their case on theargument that there is a
fundamental righi to higher education.

Since a fundamentalright was not involved, the siate's financing scheme for
higher education which in ided higher tuition for nonresidents was
subjected only to the rationa: relationship test..The Sturgis court adopted
the Starns reasoning that the state had a legitimate interest in requiring new
tesidents to make "some contribution, tangible or intangible, towards the
State’s welfare for a period of twelve months before becoming entitled to
enjoy the same privileges as long-term residents possess to attend the
University a1 a reduced resident's fee."™ , :
B :
There 1s one troublesome gap which appears when the reasoning_ nf
Shapsro and Dunn is carefully compared with Sturgis and Starns. The
results in Shapiro and Dunn clearly flow from the finding that the 1-year
durational residency requirement penalized 1he exercise of the right o
Interstate travel. Howéver. thatlogic somehow does not transfer with aqual
force to the nonresident tuition cases even though the mere fact of
interstate travel results in higher tuition rates. Why this result obtains has
hot been explained. ! he two nonresident tuition cases to reach the Court
which invoived a durational residency requirement are the same cases
which the Court summarily affirmed without explanation. An explanation
for this apparently contradictory result dnes exist.

The first major distinction which comes to mind is that in both Shapiro and
Dunn the fact of interstate trave! operated to absolutely deny er:titlementto
welfare benefits or the right to vote. This was true even though. in its
decision on Dunn, the Court observed:

Shapiro did not rest upon a finding that denial of welfare actually
detérred travel Nor have other "nght to travel” cases in this Cou-talways
relied on the presence of actual deterrence. "

However, in Starns and Sturg:s no such showing was made. It is probable
that none could be. Large numbers of students do emgage in ir terstate travel
each yearto attend public institutions of highereducation in ather than their
states of residence. Public institutions of higher ed.cation enroll
substantial numbers of students who are nonresidents. It is impossible to
quantify how many. if any, students are actually deterred f-om interstate

‘326 F Supp. at 241.
405 U.S at 339-340, 82 S.Ct. at 1002. 31 L Ed.2d at 283.
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travel by the h:'gher tuitions necessitated by the 1-year durational
requirement.

Second, one of the purposes for the enactment of the durational residency
requirements involved in both Shapiro anc¢ Dunn was to discourage
nonresidents from entering the state. The legislative history of those
statutes showed that an original objective had t:éen to make impossible, or
very difficult, travel from one jurisdiction to another in search of more
generous weltare payments. Likewise, in Dunn e state argued that a 1-
year durational residency requirement was necessary to prevent
“colonzation” of portions of the state (especially around college
campuses) by nonresidents who came into a state for other purposes,such
as to obtain an education, and who, by their numbers, dominated local
elections and government without regard to the wishes or needs of .
residents of much longer standing. F.xclusion of resicents had not been an
objective of the statutes at issue bo'h in Starns and Sturgis. The objective
there was cost equalization."

Third. it could be that nonresident tuition does not constitute a“penalty”on
interstate travel as that concept is applied by the Supreme Court. The Court
suggested that possibility 10 the Shapiro decision. How such a conclusion
would be reached is not clear. It might be that, reasoning from the Court's
conclusion in Rodriguez, since there s no fundamental constitutional right
to an education, even if :nterstate travel impairs access to a higher
educafion, no penaity,” as the Court used that concept, results. By
contrast, the nght to vote. which is a constitutional right, was denied in
Dunn. and the right to subsistence, which though not a fundamental
constitutional right but certainly more substantial and immediate than a
claim to the benefit of a higher education, was denied in Shapiro.

In addition to a theofy th~t education is not a fundamental right, there is
another sense in which any denial of access to higher education due to
recent interstate travel might be seen as not constituting a penalty. Every
state maintains some system of higher education, albeit some states have
been more generous with financial support or have developed more
prestigious institutions. It should be recalled that claims in Rodriguez were
very similar: Students from wealthier districts which could afford to support
more lavish educational systems received a better education than that
afforded students from more modest districts who attended more modest
schools. In Rodriguez the Court stated:

“"The cost'equahzation argument holus, of course, only as long as the nonresident
tuiion’ assessment 15 less than or equal to 100% of the cost of the individual's
education A cost equalization argument in support of a nonresident tuition
assessment which was. perhaps, twice the full cost of education would lend
considerable support to the conclusion that the intent of the statute, as applied, was
actually to exciude nonresidents.

Gil
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Even it it were conceded that some identifiable quantum of education is
a constitutionally protected prerequisite to the megningful exercise of
-@ither right, we have no indication that the present Igvels ot educational
expenditure in Texas provide an education that talis short.'s

In other words, no penalty can be shown to be invoived in nonresident
tuition cases because it cannot beshtwn that there has been any real denial
of educational opportunity where the student had access in his own state to
& higher education system which had not been shown to be substanaard.
However the Court reached its conclusion and regardless of whéther or not
the reasoning appears to be consistent with other durational residency
cases, it remains that the Supreme Court has summarily atfirmed decisions
in which the 1-year durational residency requirement as a precondition to
elgibility for in-state tuition was directly and clearly an issue.

Aside from Sturgis and Starns, there is a third Supreme Court case which
provoked considerable interest. Viandis v. Kling."* decided in June 1973, is
the Supreme Court's only written decision concerning nonresident tuition.
The issue concerned the state of Connecticut's scheme for distinguishing
between residents and nonresidents. Under Connecticut law, a student was
considered to be a nonresident for tuition purposes if, atany time duringa1-
year period immediately prior to the application for admission, the student
had a legal address outside of Connecticut. A student thus classified a
nonresident retained that classification as 'ong as he or she attended the
Connecticut institution to which the admission application had been
submitted. The effect of this statute was to create an irrebuttable pre-
sumption of nonresidency for those students who were not residents of
Connecticut atthe time they applied foradmission, regardless of conduct or
actions consistent with Connecticut residency during attendance at school
and regardless of how long they might have been Connecticut residents
before leaving the state to establish residence elsewhere.

The issue in Kiine never was a challenge to the constitutionality of the
concept of nonresident tuition. (A number of reports which circulated in
higher educational circles at the time the Kline case was filed did
erroneously report that the issue was ultimately whether the state could
distinguish between residents and nonresidents and charge higher
nonresident tuition.) The Supreme Court's opinion specifically stated that
the plaintiffs did not challenge and the district court did not invalidate the
state’s option to charge higher nonresidenttuition to students who were not
bona fide residents of Connecticut. The Court said:

We hoid only that a permanent irrebuttable presumption of
nonresidence—that means adopted by Connecticut to preserve that
legitimate i1nterest—is violative of the Due Process Clause, because it

“411US at 36-37.93 S.Ct at 1298-1299, 36 L. .Ed.2d 45.
412U S 441.93 S.Ct 2230, 37 L Ed.2d 63 (1973)
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provides no opportunity for students who applied from out of State to
demonstrate that they have become bona fide Connecticut residents.
The State can establish such reasonable criteria for in-state Status as to
make virtually certain that students who are not, in fact, bona hde
residents of the State, but who have come there solely for educational
purposes. cannot take advantage of the in-state rates. '*

The state advanced three reasons in support of the irrebuttable
rresumption. A brief summary of those reasons, and the Court's reaction to
each, 1s instructive. First, Connecticut argued that the irrebuttable
presumption was justified by the state's interest in equalizing the cost of
public higher education between residents and nonresidents of
Connecticut. The irrebuttable presumption, it was argued, insured thatonly
bona fide residents wouid receive their full stete subsidy. The court held,
however, that the conclusive presumption aiso insured that some bonafide
residents of Connecticut, such as those who but for the irrebuttable nature

.of the presumption were classified as nonresidents for tuition purposes, did

not receive their full state subsidy. Second, the state argued that it was
reasonable to favor with lower rates those “established" residents who, over
past years, had made higher contributions to the state. However, the Court
ohserved that the statutory scheme did not distinguish between established
residents and new residents since the presumption of residency was fixed at
the time of admission and did not take into accountthe fact the student may
have lived most of his life in Connecticut before establishing a residence
eisewhere. It was also noted that the statute did not distinguish between
those who were “established" residents of long duration and those who had
been Connecticut residents for only several days at the time of application.

*The third reason justifying the statute was administrative convenience. It

obviated the need for costly case-by-case determinations of each student's
residency status. The court held, however. that the State's "interest in
administrative ease and certainty cannot, in and of itself, save the
conclusive prest:mption from invalidity under the Due Process Clause
where there are other reasonable and practicable means ofestablishing the
pertinent facts upon which the State's objective is premised."'*

. The lesson from Kline and other due process cases is that the Court will

expect thatvalid objectives advanced by the state in supportof its programs
be sought by means which are precise and which. in application, actually do
achieve the objective asserted.

Atthe time K/ine was decided. the Supreme Court had pending before ittwo
other cases from Colorado and North Carolina. Both involved a
presumption of a similar sort which prevented a student from satisfying
durational residency requirements during periods when thestudent carries
greater than a certain token number of credits or no credits at all. Those

412U8 at 453-454. 93 S Ct at 2237.37 L Ea 2d a1 72
412U S at451.93SCt at 2236.37 L Eg at 71
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statutes appeared to have the effect of establishing a norrebuttable
presumption because of the practical impossibility for a student to achieve
resident status while in attendance at the institution, The Court's action in
those cases is vonsistent with its decision in Kline.'® !

Thus far, this discussion has concerned the case law on the first two issues
which were defined at the outset. The remaining issue concerns the
standards or crieria to which the institution may look when determining
whether a student has established a bona fide residency. We are not totally
without guidance in this area, however. The Suprema Court's osinion in
Viandis v. Kline quoted with ar proval an officia opinion of the Connecticut
Attorney General which set {o 'th the standards to be used for determ ining a
student’s Connecticut residency status. The opinion, which was issuec
after the original statute was invalidated by the three-judge court, said:

In reviewing a claim of in-state status, the issue becomes one of

demicile. In general, the domiCile of an individual is his true. tixed and

permanent pome and place of habitation. it is the place to which,

whenever he 1s absent, he has the intention of returning. This general

statemer.t, however, i1s difficuit ot application. Each individual case must

be decided on its own particular facts. In reviewing a clam. relevant

criteria inClude year-round residence. voter registration, place of filing

tax returns, property ownership, driver's license, car registration,

mantal status, vacation employment, etc."’
In other words, the Connecticut Attorney General was simply advising that
the staie can and may look to those factors which were consistent with a
clam of permanent residency in Connecticut and also to those factors
which were not consistent with Connecticut residency. It is important that
such a determination must be made on a case-by-case basis using all
relevant tacts.

Indications of another sort come from Starns and Sturgis. The approach is
somewhat different, stemming from the assumption that the purpose of

—e

*Glusman v. University of North Carolina Trustees. 190 S E.2d 213 (N.C. 1972),
judgment vacated and case remanded for further consdaration in light of Viandis v.
Khne. 412 U S. 847,93 S Ct 2989, 37 L.Ed.2d 999 (1973;.

University of Colorado Regents v Covell. 501 P.2d 1047 (Colo 1972). cert denied.
412 US 952, 93 S.Ct 3000, 37 L Ed.2d 1006 (1973)

At issue 1n Glusman was a durational residenCy requirement which required that the
individual reside in North Carohna as a nonstudent for atieast 6 months before being
ehgible tor resident tuiion The North Carolina Supreme Court found that the rule
was constitutional. the US Supreme Court vacated (invalidated) the decision and
asked that the North Carofina court reconsder its decision in light of Viandis The
Colorado Suprerfte Court found the university ‘s rule unconstitutional as a violation of
fourteenth amendment equal protection In denying certioran the Suprerme Court
allowed that decision to stand without afhirming or reversing it

412U S a1454.93 S.Ct at 2237 37 L Ed at72-73
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nonresident tuition is cost equalization between those who have recently
been in a position to contribute to the state's economy and tax structure
which supports the public university, and those who have not. in both
Starns and Sturgis the reason was found to be a constitutionally adequate
justification for nonresident tuition under the rational relationship test. If
past contribution to the economy and tex structure of the state is a valid
justification, then criteria would be considered which relate only to the
question of whether the student has so situeted himselfso as to fully expose
hissources of income and support to tax liability in the state in which he now
claims residency for tuition purposes. Based on this reason ing, we believe it
iS possible to develop more highly objective and administratively less
burdensome systems for the determination of residency and the
assessment of tuition in public colleges and universities

il - 120



Appendix 3

THE BLACKERBY MODEL:
A MULTIPLE CRITERION TUITION ASSESSMENT MODEL

Most public institutions of higher education in America charge a signifi-
cantly higher tuition rate to nonresident students than they charge to
residents. This practice has become ingrained and the revenue from
nonresident tuitions has become an integral and fixed soufce of income for
total operating budgets of the institutions.

In the past few years, however, various new laws and court decisions have
threatened continuation of these revenue sources because of the simplistic
manner in which resident and nonresident status is determined. Institutions
of higher education are in danger of losing significant amounts of revenue.
One of the obvious responses 1o this |0ss of revenue would be to raise
tuitions for everyone, possibly denying access to some deserving students.

The major reason for differentiating tuition rates between resident and
nonresident students is based on the prernise that resident studentsand/or
their parents have paid sufficient taxes to the sinte ta warrant a cost break.
The lower tuition rate usually afforded resident students is therefore
regarded as a service of the state to its taxpayers. Obviousiy, since

" nonresident students have not been paying taxes to the state where they

attend college, they must pay higher tuition rates. The means of
determining who deserves this cast break is the sburce of many legal and
agministrative problems

This model was created by Dr. Don A. Blackerby, tacilities officer and research
assistant in fiscal affairs, Oklahoma State Regents for Higher Education. it is based
on his unpubhshed doctoral dissertation, "A Decision Model for the Assessment of
Student Fees in Higher Education,” University of Oklahoma, 1973,

o4
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Characteristics of Resident and Nongesldent Students

The purest stereotype of a resident stydent would be a student born and
raised in the state, whose parents have paid and are still paying tas es to the
state.

The purest stereotype of a nonresident student would be a student born and
raised in another state, who moved into the state expressly for the purpose
of going to coliege.

Most students, however, fall somewhere in between these two extremes,
and a simplistic classification system that fails to offer differentiated tuition
rates based upon variations of these extremes has the potential of violating
eitherthe students’rights or the original premise of the state for establishing
nonresident tuition rates significantly higher than resident tuition rates.

Measures of residency that are sometimes used include domicile of student
and/or parents, location of high school attended, voter status. location tax
return has been filed, ilength of domicile in state, marital status, legal status
(dependent on or independent of parents), and ownership of property in
state

A Multiple Criterion Tulticn Assessment Mode!
This proposal offers a decision-making framework aimed specifically atthe

resident and nonresident tuition problqm. The model presented here is
designed to accomplish the rollowing:

1. Allow the incorporation of any number of residency measures

2 Provide a weighting scheme whereby degrees of perceived importance
or priority can be assigned any of the measures

3. Provide a mechanism for the assessment of a different tuition rate for
each unique-combination of residency measures

4 Provide an assessment system whereby the total of all tuitions will always
equal the hudgeted tuition income

5. Provide anadjustable tuition assessment system that will yield the lowest
tuition for students with the most resident measures and the highest
tuition for the students with the most nonresident measures

Four steps must be taken prior to actual application of this model by any
instifution of higher education. First, the desired criteria of residency and

'}L!lzz
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their measures must be esiatlished. Second. weights must be assigned
each r-itenn1 ana its measures according to their perceived importance.
Third, efivt.tive weights must be computed for each separate measure.
Finally. “residence scores™ must be computed for each unique combination
of measures. If the system 1s to be computerized. an appropriate program
must be written to yield,thes2 scores.

A'simplified illustration of these steps has been provided in the tabies atthe
end of this appendix. Table 1 lists the essential characteristics of tne
hypothetical institution used in this example. Table 2 hsts the residency
cnteria.indicates the weights assigned each c"iterion and its measures, and
reports the effective weights computed fQr each measure. Table 3 provides
examples of four distinct categories nf students. each with a unique
combination of residency measures. For purposes of simplification., only
four categories of students have been used here to demonstrate how the
system will differentiate among students with different combinations of
residency measures. If fully implemented, this system would yield a
considerably larger number of categories. since a great many different
combinations of residency measures are possible.

As noted in Table 2, five criteria of residenCy have been chosen in the
example: legal status of student, length of domicile in state, high school
attended. tax status. and voter status. Each crgerion was subdivided into
measures which were exclusive of each other but which exhausted all
possible cases. Weights between zero and ¢cne were assigned the criteria
according to the perceived level of importance. so thatthe weightsofalithe
cnteriz would sum to one. The ratio of any two assigned weights indicates
the perceived relative degree of importance between the two critena. For
example. the ratio between the eights of “legal status" and “high school
attended™ is four, indicating that in th'sexample the legal statusofa student
1g four times as importantas-the high schoolattended. Measures under each
cnterion were then assigned weights in a similar fashion. The effective
weight for each measure 1s the product of the measure weight and the
cnterion weight.

Since éne and only one measure within each criterion applies to each
student. residency scores for different combinations of measures can be
determined prior to actual application of the model. Table 3 lists four
categories of students. each with a unique combination uf resident
measures. These categores were chosen to demonstrate how the mode!
aifferentiates among students ranging from those who are clearly resident
(as in category A) to those who are clearly nonresident (as in category D)
The residency score for each category 1s the sum of effective weights of the
five residency measures.
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Application of the Model

v institution can guarantee a particular level of tuition income once it
knows the number of students enro'led in each category. This can be
accomplished most effectively and equitably by assessing tuition after
enroliment has been finalized. Once enroliment has been finalized, tuition
levels are determined by a percentage distribution of the expected tuition
income over the various categories. The percentage for each categoryisa
function of the residency score, the number of enrolled students, and the
instructional cost per student

As shown in Table 1, the instructional cost per student in this illustration is
assumed to be known by level of instruction. (If an institution cannot
produce instructional costs by level, an institution-wide cost per student
will suffice.) It was also assumed that the enroliment in each level was equal
in each of the four categories. '

Table 4 displays the calculations and final results of the application of the
model in the hypothetical institution. For each instructional level under
each category, the product of the number of students, the residency score,
and the instructional cost per student is computed: The products are
summed for all categeries and levels. This total is divided into each of the
products (a percentage distribution) and the quotient muiltiplied by the total
amount of subsidies to be granted. (The amount of subsidy [$7,790,000] fn
the illustration is the total instructional cost [$14,090,000] minus the tuition
income [$6,300,000].) This procuct is then divided by the number of
students to determine the subsidy per student. The difference between this
subsidy and the corresponding instructional cost per student is the
assessed tuition per student.

Summary

As can be noted from,Table 4, the tuitions are low for category A students
and high for categary D students. It should also be noted that of the
$6.300.000 in tuitions, category A students provide only $141,645 or 2.3
percent. category B students provide $834.953 or 13.2 percent, category C
students provide $2,159,245 or 34.3 percent and category D students
provide $3,164,157 or 50.2 percent. These amounts and the tuition levels for
any category of students can be varied almost at will by simple adjustments
of the weights.

- 124 .
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TABLE 1
Institutional Characteristics

Assume an institution of 10,000 full-time equivalent (FTE) students with the
following instructional costs:

$1,200 per FTE student

Lower Division 5,000 students

Upper Division 3,500 students $1,500 per FTE student
Graduate 1,300 students $1,800 per FTE student
Professional 200 students $2,5C0 per FTE student

This requires an annual instructional cost of $14,090.000.

The total institutional budget exclusive of capital costs is assumed to be:

Q°
%
-y

Income
. Tuition $ 6,300,000

State ai...ropriations 13,300,000
Federal appropriations 140,000
Recovery of overhead on grants 135,000
Gifts and endowments 22,000
Other sources . 103.000
Totai $20,000,000
Allocations
Instruction (inciuding libraries

and departmental research) $14,090,000
Administration (including fringe

benefits and general expenses) 2,100,000
Physical plant {including general

maintenance) 1,800,000
Student services ( including

tinancial aid) : 1.400,000
Public service and extension programs 500,000
Other 110,000
Total $20,000,000
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*' TABLE 2
Residency Criterla and Measures
: Assigned Effective
Weights Weights
A. Legal status of student .40
Dependent on in-state parents 40 .1600
Depandent on out -of-state parents .08 .0200
Ind 2pendent; parents live in state .40 .1600
Independent; parents live out of state Ls_ .0600
1.00
B. Length of stuuent's domicile in state = .30
5 years or more 50 .1500
At 1east 4 years but less than 5 years 30 .0900
At least 3 years but less than 4 years .10 .0300
At least 2 years but less than 3 years .06 1y .0180
At least 1 year but less than 2 years .03 .0090
Less than 1 year 0 .0030
. 1.00
C. High school! student attended 10
Graduate of in-state high school;
parents live in state . 40 .0400
Graduate of in-state high school;
parents live out of state 15 .0150
Graduete of out-of-state high school;
parents live in state 40 .0400
Graduate of out-of-state high school:
parents live out of state 05 .0050
) 1.00
D. Tax status . 15
Carried as dependent on parents’
in-state tax return .45 0675
Files own in-state tax return .45 .0675
Carried as dependent on pat :nts’ .
tax return in another state .05 .0075
Files own tax return in another state .05_ 0075
1.00
E. Vvoter status .05
Registered voter in state .75 .0375
Registered voter in another state 05 0025
Net registered to vote o .20 .0100
' ‘ 1.00
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TABLE 3

Student Category Descriptions and Residency Scores

Category Descriptions

" Student Category A

Dependent on in-state parents

Graduate of in-state high school; parents live in state
Carried as dependent on parents’ in-state tax return
Registered voter in state

Lived in state 5 years or more

Residency Score

Student Category B

Independent; parents live in state

Graduate of out-of-state high school; parents live in state
Files own in-state tax return

Registered voter in state

" Lived In state 4'; years

Residency Score

Student Category C

Independent; parents live out of state

Graduate of out-of-state high school; parents live
out of state .

Files own in-state tax return

Registered voter in state

Lived in state 3 years and 4 months

Residency Score

Student Category D

" Dependent on out-of-state parents

Graduate of out-of-state high school; parents live
out of state

Carried as dependent on parents’ tax return in
another state

Not registered to vote

Lived in state 1 year and 10 months

Residency Score

"t qey

Effective

.2000
.0400
0675
0375
.1500

.4950

.1600
.0400
0675
0375

0900
3950

0050
.0675
0375
.030C

.2000

0200
0050

0075
0100
.0090

.0515

1?7

Weights
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Appendix 4

THE HANSON-LIETHEN MODEL:
SLIDING SCALE COST RECOVERY FORMULA

This paper discusses the objectives and features of a plan for recovery of a
student’s educational costs based upon length of permanent residency ina
state. The formula apportions more of a student's educational costs to the
state tax structure the longer that student has lived in the state nd
contributed to its tax structure and general economy.

Briefly, this gliding scale cost recovery formula requires that a tuition
maximum and minimum be established. Depending upon how long the
student has resided in the state as a permanent rasident, the institution
would decrease the studant's liabiity for payment of educational costs. The
decrease between the maximum and minimum would be in direct
proportion to'the number of years—up to 5—that the student had been a
Permanent in-state resident. A student who had been a resident for 5 years
would be liable only for the minimum tuition rate; a student who never
claims to be an in-state rasident would always pay the maximum rate.

Most nonresident tuition schemes are less than ideally rational in their
operation. Many arbitrarily select ¢ 1-year durational residency period and
make a not easily altered decision based on circumstances at the time of
initial registration. The net contribution to the state in taxes or community
participation may not differ greatly between the student who arrives in the
state and works for a year before entering school and the student who
arrives in the state and immediately enters school. Yet most present
schemes would have the first student pay resident tuition for the remainder
of his scholastic career while the second student wou: pay nonresident
rates. Thecostdifference is substantialovera 4-year career. /» more rational
system would treat the two individuals similarly and apporiion the cost
reductions due to residency over a greater period of time.

This model was developed by David J. Hanson, assistant chancellor, and MichaelA.
Liethen. legal assistant to the chancellor, both of the University of Wisconsin-
Madison.

ﬁz" 19 123
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At present, states resist permitting a nonresident to establish residency for
tuition purpose because the fee revenue which is foregone must be
replaced through state tax revenues. The system suggested here would
reduce this resistance and bring ihe system out of apparent conflict with
other residency tests (e.g.. those for voting).

If the purpose of a nonresident tuition structure is to require those who have
not recently contributed to the tax structure and economy of the state to pay
the full costof thaireducation. while allowing those who have recently made
such a contribution to obtain an education at a discount, the sliding scale
meets the objectives of such a cost recovery program. The Sliding scale
provides graduated fee differentials between those students who have not
recently contributed to the economy and tax structure of the state. While
retaining some distinctions based upon recent residency in the state a-
person who recently moved into the state and who then considered himse|f
to be an in-state resident would be classified as such if an adequate
showing. based upon voting residence and tax liability, can be made.

The shiding scale formula is easy to administer. The proposal does not
require extensive Subjective investigations into the individual's intentions.
(Such investigations and determinations of subjective intent consume
considerable amounts of staff time and money.) The new critieria, voting
residence and liability for state income taxes as a resident taxpayer, are
easily verified. The system would require maintenance of additional
records, but once initial computer programming is accomplushed these
would not be costly or difficult to maintain.

The following steps would be required to implement a sliding-scale cost
recovery formula for nonresident tuition:

1. The governing board should establish tuition maxima equal to 100
percent of the instructional costs for classes of similarly situated
students and shouldalso establish tuition minima which are not less than
25 percent of the instructivnal costs for classes of similarly situated
students

2. The instnution should be authorized to vary an individual student’s
hability for the difference between the tL*ion minimum and maximum for
his class in accordance with the number of periods of 12 consecutive
months that the student has resided In the state as either a student or
nonstudent during the 10 years prnior to registration for any semester or
term. The proportion of the differential for which the student is not liable
shallvary directly asthe number of periods of permanent residence inthe
state 1s to five.
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3. Tuition payments in excess of the applicable minimum shali be
recoverable as credits against the state income tax due in subsequent
years during which the student is, for the efitire tax year, a nonstudent
resident taxpayer. However—

a. the maximum allowable credit in any year shall not be greaterthan
that portion of the tax liability multiplied by the ratio of the state's
budget for higher education divided by the total state operating
budget: and

b. the total of credits received under this provision may not exceed
the total of all tuition payments in excess of the applicable
minimum, '

4. "Permanent residency" sholild be determined by eligibility to vote in the
state and by the filing of a state income tax return as a resident taxpayer
for the period during which residency is Claimed.

Detinition of Terms
Several terms in that proposal should be explained:

Similarly situated students. This language is meant to recognize explicitly
the possibility that tuition and fees charges might be graduated according
to instructional level (i.e., freshman-sophomore, junior-senior. graduate-
professional) and the variation between maximum and minimum would be
calculated according_to the instructional level pertinent to a particular
student.

Resided in. This term would be defined as consecutive 12 months of
résidency in the state prior to registration for the semester for which the
feduced tuition rate is claimed. Itis intended that the number of consecutive
12 month periodsof residence in the state with parents or guardians who are
state residents would be counted for minors, but that as soon as a minor
reaches the state’s age of majority he would have to establish and/or
continue state residency on his own. It is also intended that a student who
moves into the state from another state whose age of maijority is higher
would be treated prospectively as a resident of the state, if he makes a
declaration of residency. .

Tax credit. This portion of the proposal should be considered optional since
It 1S not necessary to the operation of the sliding scale formula. However, it -
has been included in an attempt to adjust the equities with respect to a
particular situation. Thesliding scale will operate to the disadvantage of two
clusses of persons: those who have resided in the state for fewer than 5
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years prior to the time of first enroliment, and those whose 5 years of
residence are esqablished during and after attendance at the university.

The last group would be considered residents at the time of enroliment
under most present statutes, yet would still be charged tuition and fees in
excess of the minimum rate. The second group is constituted bfindividuals
whose contribution to the economy of the state occurs after attendance at
the institution. The tax credit mitigates the effects of the sliding scale on
these persons.

[ ]
Positive Attributes

From the institution's viewpoint, the sliding scale has these principle
benetfits:

Clarification. Tying our present system of tuition determinations. to
resideMcy brings it into apparent conflict with changing patterns of
residency requirements for voting, taxation, etc. Where residency is the
criterion, the definition will be under pressureto conform to other residency
requirements which are shorter. The suggested system integrating
residency and time avoids this conceptual difficulty.

Fewer administrative resources would be needed to administer the siiding
scale. As has been discussed above, the sliding scale formula would
dispose of the need for the extensive investigation and subsequent
sub)ectwe evaluation of the resulting information. The use ofvoting and tax
status as two objective criteria should obviate most if notall of the demands
on residency examiners’ time.

[

It should be noted that the sliding scale may have the effect of reducing the
incentive to apply for an in-state residence determination because the
immediate benefits of resident classification would no longer be so greatas
they once were. However, the formula may ¢ perate to create an incentive to
seek resident classification because it wo ild be easier to establish and
because 1t could amount to a substantial siavings over a period of time.

Flexibility. The sliding scale formula offers a number of variables which can
be manipulated in order to adjust the formula's effect on revenues and
demand patterns for education. Those variables are the maximum tuition,
minimum tuition, the time horizon (the proposal’'suggests 5 years), the step
reductions between maximum and minimum tuition (the proposal suggests
a straight line, but the curve could have small decreases at first with
succes.alvely larger decreases), and the setting of tuition and fees by
instructional level.
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Shifr in agdmimstrative costs Residency determinations depend upon
whether the individual has recognized and fultilled his obligation to pay
¢ iIncome taxes to the state as a resident taxpayer. The documentary
venfication of this will have to come fromthe state revenue departmentand.
in the absence of provisions o the contrary, the cost of verification would be
borne by that department. Since little other investigation need be done by
the institution, a large portion of administrative costs is shifled elsewhere.

Negative Attributes )

Setting values lor the variables. Care may have to be taken in establishing
values for the variables since certain values or combinations of values may
significantly alter the relative costs of education between the state and
neighboring states, increase the cost to state residents, or cecrease total
tuttion revenues.

Initial volume ol paperwork. Adoption ofthesliding scale would require that
the starting date for in-state residence be established for each student
(uniess. those already attending were continued under the oOid tuition
statute). This initial documentation will be a significant burden, however,
from then on, the |ast date of in-state residence need be established only at
the time of entry, or the necessary information can be solicited on the
application for admission.

Establishing length of state residence may be regarded as an insulting
imposition, especially by those persons who have been residents more than
1 year and who are residents for all other purposes, and by those who are

“ifelong residents and who have never done anything inconsistent with res-
idency in the state.

Administration of the Proposal
it will be necessary to verify on a regular basis a student’s residency and
progress in qualifying for lower tuition leveis. This could be done on the
registration form for each semester. The information sought should be—
1. whether residence ih the state is claimed and, if yes,
2. whether a state tax return was filed for the previous calendar year (or if
not, whether income taxes were paid to any other state or whether
there was income notsubject to taxation by the state in question), and

3. whether the person is registered to vote and where.

Administration of the formula would be considerably simplified if the
institution's student i%?&gif“cation number were the same as the student’s
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Social Security number, since income tax forms use the Social Security
number as the taxpayer identifier. This would make possible a computer
data link between the institution and the state's revenue department.’ A
Student's claim of state residency. which would by definition include aclaim
that state income tax returns were filed. could be easily verified and
information held by the institution relative to the student’s residency status
updated (and tuition level varied accordingly).

Information submitted by the student will be impossible to verify
immediately at only one registration period. For second semester, the
student will be claiming to be a resident state taxpayer when,'in fact. the tax
return will not legally be due until the following April. In this situation, the
student should be qualified for the lower tuition level (if that is appropriate)
contingent upon f:ing a state tax return.

One additional observation about use of computers is thatsince all relevant
information will be stored on computers, it should be possible, with addi-
tional programming. for the tuition charge to be calculated in advance and
made a part of the registration packet. In most cases, it shouid be unneces-
sary to calculate a tuition charge during the registration process.

Discussion .

Atthis point itis useful to evaluate the sliding scale formula in relation to the
constitutionality of distinguishing between residents and nonresidents for
tuition purposes. the criteria which may be used to determine the bona fides
of residency, anJd the constitutionality of durational residency require-
ments (See Appendix 2 for a more complete discussion of these issues.)

Clearly the sliding scale retains a resident/nonresident distinction which is
not different from other schemes whose constitutionality has been upheld
by the Subreme Court. Thus it is reasonable to assume the continued con-
stitutional viability of this and other schemes which distinguish residents
from nonresidents for the purposes of charging the latter higher tuition.

A more troublesome area concermns the criteria used to determine whether a
student is a resident or a nonresident. The problem here is twofold: The
Criteria used must bear some rational relationship to the purpose of the
nonresident tuition assessment (namely equalization of costs depending
upon whether a person has recently been in a position to contribute to the
economy and tax structure which supports the un iversity), and the set of
criteria must be easily administered:

‘A data hnk with another agencv is a significantstep and ought to be undertaken on ly
after protective steps are taken 10 insure that information in university computers
cannot be raided by persons or agencies over whom the university has no control.
Safeguards must be provided 10 insure that only information relevant to the 1ask is
ever available to the outside agency. 1 3 4
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The shding scale reduces to two the criteria which are used to determine
bona fide residency. Eligibility to vote would include proof of registration to
vote In the state, or at least a sworn statement that the student was not
registered to vote and did not actually vote in another state during the
period for which residency is claimed. Opportunity to contribute to the
economy and tax structure of the state involves a concept of maximum
exposure to tax liability in the state in which residerdcy 1s clamed.
Residency cannot be based upon actual amount of contribution since that
would inappropriately distinguish among citizens depending upon the size
of their Incomes and the amount of property they cwn. Rather, the shding
scale would require that the person claiming residency have filed state
income tax returns during the period for which residency i1s claimed. Such a
filng would have to be made as a "'resident” taxpayer, not as a nonresiden*
who pays taxes on ‘ncome earned within the state but who still pays taxes as
a residen} to some other state (which might then give a credit under a
reciprocity agreement for taxes paid to the jurisdiction in which residency I1s
claimed for tuition purposes and in whichtaxes were paid a8s a nonresident)

The institution determining residency for tuition purposes need then only
require that the student produce (1) evidence of voting elgibility in the
jurisdiction or a sworn statement that the individual I1s not registered to vote
or has notvoted in another state during the period during which residency 1s
claimed and, (2) evidence that state income tax returns have beun iieu aini
the tax liability satisfied during the period during which residency 1s
claimed

The most striking feature of these criteria is that they relate directly and
logically to the theory justifying nonres:denttu:tnon cost equalization, and
opportunity to contribute to the economy Filing of tax returns is dire~’
evidence of this contribution (“opportunity tc contribute”); voting resi-
dency in the state would indicate or confirm an intention to cut off legal ties
to other states as well as an intention to participate in the pohtical commu-
nity which supports the institution.

Th.ere should be no legal issue of constitutional magnitude with regard to
these critenia. They relate directly and rationally to a legitimate state
objective. In addition, they are clear and unambiguous. Payment of income
taxes and ehigibiity to vote were among the criteria suggested by the
Connecticut Attorney General in the portion of his opinion which was cited
with approval by the Supreme Court in a recent student residency case
(Viandis v. Khne—see in Appendix 2, p 107)

The cniteria suggested by the Connecticut Attorney General are probably
used by many institutions of higher education in the United States. A
number of those criteria do not appear to relate directly to the cost
equahzation and opportunity to contribute theory; rather they constitute
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additional supporting indicia of whether the individual has cut all legal ties
to other states. Increasing the number of criteria which are considered in
residency determinations under the sliding scale to more than two does
raise some questions. How many criteria is it necessary to evaluate?
Further. does introduction of such additional criteria into residency
determinations unnecessarily complicate the administrative burden?
Evaluation of the evidence which r 'ght be submitted with respect to many
of these criteria would require subjective judgments about the inferences
which may be drawn from them. For example, property ownership is not
necessarily directly related to the underlying justifications. Property
ownership cannot be a conclusive criterion for determining residency since
it Is a concept based on wealth and discriminates against renters. Further,
payinent of property taxes does not satisfy the opportunity-to-contribute
criterion in most jurisdictions since property taxes support local
government functions and not the state tax structure which sSupporis higher
educational institutions. Possession of a valid in-state driver's license is not
conclusive. If it were, applicaiion of such a criterion would discriminate
against those who cannot for some reason, including physical hanaicap.
drive an automooile. Car registration is not conc'usive since it, too, is a
wealth-related criterion. Marital status could not be conclusive since the
fact that a student is married does not necessarily indicate that the
individual 1s more likely to remain in the state as a permanent resident. Or
the other hand. no inferences about residency intention can be drawn {rom
the fact that the student s single. Vacation employment in the state could be
an indication of intent to reside in the state permanently but, again, not
necessarily. Vacation employment outside of the state iS notconclusive of
nonresidence since, during times of high unemployment, one may have to
take a job where it can be gotten. Vacation employment might also be
directly related to the individual's educational program, thereby making
impossible any inferences that the individual is either a resident or a
nonresident. None of these factors 1s a very reliable or direct indication of
contribution to the state's economy.

That many of the cntena presently used 0o not directly relate to the
underlying justification for nnnresident tuition does not introduce a fatal
constitutional defe<t. If evaluated subjectively on acase-by-case basis, the
criteria do tend to indicate whether an individual has a present intention to
reside permanently within the state. The problem 1S, precisely. the nacessity
for the subjective. case-by-case evaluation which 1s required. !t is this
administrative burden which Connecticut attempted unsuccessfully to
avoud

By contrast. reliance on filing o' tax returns and voting @ligibility brings the
residency determination clearly within the theory which the Supreme Court
appeared to approve In its jusgment in V'andis v. Kline. Furthe:, and most
Important. these criteria reduce to a minimum the administrative effo-ts
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necessary to determine‘residency for tuition purposes. They are objective
since the student either produces the evidence and is qualified as a resident,
or cannot produce the evidence and is not qualified as a resident for tuition
purposes,

There is another benefit to a simple two-criteria formula for determining
residency. It Ismore predictable and easier to understand than the schemes
generally in use. This is important since a frequent criticism of nonresident
tuition schemes Is that their compiexity and subtlety frequently escape the
students who must assemble information and arguments to support their
claims to residency under a formula which few understand. The most
striking problem has been that the distinction between residency for voting
purposes and residency for tuition purposes 1s one that generally escapes
the public at large and impresses many as being illogical. By meving the
critena for residency for tuition purposes into closer correspondence with
the criteria for residency for voting purposes. the system at least appears to
be more logical and understandable to the students and to the pubilic.

The remaining issue concerns the durational residency requirement. For
the sliding scale, this may be the most troublesome of its legal aspects.
Perhaps the most useful way of approaching this issue is 10 determine the
constitutional standard against which it will be measured. Both Starns and
Sturg:s (see pp. 103-106 in Appendix 2) rejected the theory that nonresident
tuition penalized interstate travel and that it was nNecessary to apply the
compelling state interest test. Therefore the less stringent test requiring
only that the state's actions be rationally related to realizing a legitimate
state interest is applicable. Since cost equalization 1s a iegitimate state
interest and the (esidency criteria are rationally related to obtaining that
end. the only issue which remains is whether it is reasonable to apportion
the benefits of residency for tuition purposes over a S-year period rather
than condition them on the 1-year waiting period which was implicitly
acrepted by the Sugreme Court in Starns and Sturgis. We think it 1s
reasonable. Again, we return to the underlying justification for nonresident
tuition --cost equalization based on a previous opportunity to contribute.
The question then becomes, why should the opportun ity to contribute and
the benefits thereof be spread over5 years? Theanswer isthat, overa pernod
of 5 years of “contributions.” the individual established sufficient equity in
the state’s investment in higher education.

Fublic institutions of higher education have enormous investments in
physical plants and teaching, research, and public service programs which
have been financed directly with tax dollars over many years or through
bonding commitments extending over periods up to 40 years. The physical
plant and the programs of'the institution constitute a substantial iong-term
commitment or investment on the part of each of the state's citizens. The
equity in this investment which is established after 1 year's residency and
“opportunity to contribute” would most certainly not be adequate in
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comparison with that of the average resident. Seen in this iight. a 1-year"
durational residency period is no less logical than a 2-yeur period or even a
S-year period with the benefits apportioned over those years. Second, we
note that when the average mobility of the U.S. population is taken into:
account. itis not unreasonable to take a 5-year durational residency period
as representing at |east the average minimum commitment that an
individual makes when moving into a different stzie to take up residence.

In Skapiro (see p. 102) the Supreme Court expressed misgivings about
the state's argument ihat the durational residency requirement was “an
attempt to distinguith between new and old residents on the basis of the
contributicn they have made to the community through the payment of
laxes.” The Court made several points. First, it is illogical to,require persons
to live in a state and contribute to its economy and taxstructure fora period
of time before being eligible to receive welfare benefits, since persons who
are eligible for welfare and who do not receive welfare paynments cannot be
in any position to contribute to the economy and tax structure where they
have no income. Second, the Court noted that the statute as it had been
written and applied had the effect of disqualifying persons who had entered
the state as nonresidents but who had lengthy prior histories of residence in
the state. Third, the Court noted that this reasoning would logically permit
the state to “bar new residents from schoojs. parks, and libraries or deprive
them of police and fire protection.”

The defects the Court found in the statutes at issue in Shapiro do notappear
10 arise in the sliding scale scheme. It is important to note again that the
Court at least implicitly endorsed the past contributions theory when it
summarily aftirmed both Starns and Sturgis. both of which ‘were decided
after Shapiro. Additionally. with regard to the Court's concerns, it should be
noted that the sliding scale is framed in terms of opportunity to contribute
rather *ran actual contribution. Further, the benefit involived in the sliding
scale is education (not welfare), which the court has founad to pe not so
fundamental a right. Finally. the class of persons to whom the sliding scale
applies 1s not by definition, as in Shapiro. constituted by persons who are
logically unable to contribute to the economy of the state. Second. the
sliding scale statute would not operate to the disadvantage of persons who
are presently nonresidents but who had, nevertheless. substantia! past
histories of residency in the state. The statutory language proposed above
credits past residency during the previous 10 years. Third the Supreme
Court’s disapproval was directed to any scheme which would “bar” from
participating n certain benefits residents who had not made past
contributions. That would not be the case with the sliding scale since
absence of past centributions would not operate as an absolute bar to
obtaining an education. It does, though. have the effect of increasing the
cost. a permissible and constitutional result. (See the discussion in
Appendix 2 which attempts to reconcile the differences between Shapiro
and Dunn on the one hand and Sturgis and Starns on the other.)
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RESIDENCY AND UNIVERSITY ADMISSION PROBLEMS IN
THE FEDERAL REPUBLIC OF GERMANY

One factor that differentiates public higher education in the United States
from higher education in other countries is the use of residency as a
criterion in determining tuition levels. In this country, migrating students
pay substantially higher out-of-state fees. In other countries—even those
where universities are supported by ‘“state” rather than “federal”
appropriations—all students pay the same fees if, indeed, they pay any fees
atall. Place of residence is generally ignored in making decisions regarding
admissions and iuition.

This is the case in the Federal Republic of Germany, a nation of 11 states,
each of which bears the respunsibility for supporting its own universities
and other “tertiary level” institutions. There is virtually no private sector of
higher education in West Germany, so historically higher education has
been open to all qualified students (that is, those who completed the
Gymnasium)‘and at extremely low or no direct cost to the student (indeed,
university studen‘s receive ‘iving allowance from public funds).

A residency matter, however, was at the center of an interesting and
important educational davelopment in West Germany—the establishment
of a nationwide computerized university admissions system that may soon
administer the placement of all students in West Germany's 44 universities.
The pages that follow describe this admissions system which, by American
standards, can certainly be ch+racterized as revolutionary. These
comments are based on personal ¢. nversations held during an extended
study-tour of West Germany in the spring of 1974. The major purpose of the
study-tour was to determine if the German attempt to employ a national
admissions scheme could prrvide any clues that might lead to development
of alternative tuition systuns applicable to the United States.

Unfortunately, there appears to be no direct application of the German
experience to the central goal of this study of alternative tuition systems. It
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is possible, however, that readers of this report may find the West German
x situation of some relevance to the National Tuition Bank Mode! described
W _earlier in this report. Inclusior. of the discussion of the situation in West
,.J Germany as an appendix to this report serves mainly to provide some
contrast between the American penchant for stressing student residency,
and the policies of another country where residency questions play little or

no part in the financing of public higher education.

West German Universities—The Problem uf Too Many Students

Universities in the Federal Republic of Germany have . problem that many
financially-strapped American colleges would we: me—more students
than they can handle. Attempts by German politica® 1 higher education
officials to solve their enroliment crunch ditfer sharpiys¢ 1n whathappened
in the U.S. under similar circumstances in the 50s anc - 0s.

American colleges and universities built new classrooms and expanded
their faculties to handle the wave of students. The German Laender
(sta‘es)—virtually all higher education there ‘¢ funded by the 11 state
governments—continue to increase university facilities, but their basic
response has been to limit enroliment. They call it Numerus Clausus
(literally, closed numbers) and it has resulted from a dramatic mixture of
legal, social, political, and philosophical issues. At first blush, Numerus
Clausus appears to be a rather simple, commonsense approach to the
problem. Under the surface, however, lurks a cluster of related matters that
go to the very heart of Germany's traditional concept of the university and
the meaning of a university education. One German described the admis-
sions problem as the result of conflict between 19th century notions of uni-
versity education for relatively few from the upperclasses and modern con-
cepts of educational opportunities for people from all socCial and economic
levels. '

Traditionally the route to university admission tead through the
Gymnasium, the “college-prep” secondary schoo! which enrolled few
middie-and lower class youngsters. The certificate of completion issued by
the Gymnasium, known as the Abitur, meant the student was qualified for
admission to any German university. So strong was this tradition that Ger-
many's postwar constitution guaranteed hotders of the Abitur university
admissicn in their chosen field of study as a basic constitutional nght. This
IS a point of great significance since, in Germany, entrytothe high prestige,
high paying professions is open only to university araduates.

As long as a relatively small percentage of each age group passed through
the preun:versity secondary schools the system worked well. But changes
In postwar attitudes about education resuited in a democratization of
selection and tracking in the lower schools. Teachers inthe Grundschule, a
" common elementary school for all German children, beganrecommending
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larger numbers of middie- and lower-class youngsters for admission to the
Gymnasium. Parents of these children, in the main tfradesmen and workers
in lower level occupations and vocations, had been excluded from the
university (and thus from a higher professional fieid) by traditional school
select:on practices. Reluctantly at first and then in great numbers, they
agreed to placement of their children in the university track.

Enroliments in the Gymnasium increased dramatically and, since all these
students were guarant2ed university admission, the university enroliment
crunch was inevitable. Not only was the cohort of potential students larger,
but a greater proportion of Abitur holders chose actually to enroll in a
university. To complicate matters still more, three alternative methods of
qualfying for university admission emerged. Young people or adults who
had graduated from occupationally or vocationally oriented secondary
schools found they could work by day and attend an Abendgymnasium
{evening school) at night and thereby earn the Abitur. Others entered
vocational colleges, known as Fachhochschule, and later took exam-
inations that permitted transfer to a university, much as many American
students transfer from junior college to university studies. Finally, special
exams leading to university admissicn were provided for people who had
entered the world of work without benefit of a secondary education. As a
result of all these factors, the number of people qualifying for university
admission in Germany has increased 300 percent since 1960.

University officials, sensing the need to preserve academic prerogatives
and autonomy, initiated effo.ts to head off the problem. Under supervision
of the national conference of university rectors, an office wasestablished to
provide universities technical assistance in making admissions decisions.
In 1972, unwversities in Hamburg (a city ~tate)and thestate of Bavaria began
restricting admissions, giving preference to students who were residents
while excludirg many nonresidents. (Theintroduction of residency criteria .
was particulaily revolutionary since historically, place of residence had no
bearing on admission to a German university.) Immediately a case was
brought before the federal constitutional court. The court cited the
constitutional guarantee of admission anddeclared the existing restrictions
unconstitutional. However, it went much farther.

Exhibiting what most Americans would regard as an assumption of
legislative powers, the coun said that the only basis on which a qualified
student could be exciuded from any university was lack of facilities. It
directed that a natic nal office for assignment ofstudy places be established
to handle admissio: of students in all fields in which applicants outnumber
the available study places. The ruling came at a time when the federal
government was unable to act since Chancellor Willy Brandt had just lost a
vote of confidence in the Bundestag. However, the court had provided tor
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this possibility by suggesting that the 11 states should act, “perhaps
through inter-state agreements,” if the federal government could not. T his
wiped out the organization created by the university rectors and placed the
problem squarely in the hands of the ministers of education.

Responding promptly to the court's decree. the state education ministers
devised an agreement which was subsequently ratified by the parliamen!;
of all states and signed by the 11 minister-presidents (prime ministers). By
the summer of 1973, theaZentraistelle fuer die Vergabe von Studienplaetze
(ZVS) was controlling admissions to nearly a dozen of the most crowded
fields in all the nation's universities.

Under terms of the treaty, governance of ZVS was given to an executive
committee composed of representatives of the education ministers. This
group. whose rulings have the force of law, decides which fields will be
included in Numerus Clausus, how the number of student places in each
university will be determined, and what factors will be used in making
admissions decisions. The academic’ community, speaking through an
advisory committee, has no power of decision in these matters and canonly
make recommendations for consideration by the executive committee.
Indications are, however, that this advisory voice has been heeded and the
two groups are effectively working together. Yet there is some tension
between universities and state education ministries. The maijor point of
contention is how to calculate faculty work load, the first step in
determining Lehrkapazitat—the number of students to be admitted in a
restricted field in each university. This is an issue that arotses strong
feelings 1n Amencan public universities and state legislative councils as
well.

Numerus Clausus 1s now an established tact of life in German higher
education. The ZVS has a staff of several hundred persons who handle
nearly 60.000 applications per semester, and from all indications the
workload will increase. An official of the organization predicts that by 1978
all helds of stucy in German universities will be under restriction. This will
be true until 1985, he thinks, and after that the balance between students
and study places will begin to improve. By 1980 or 1995, according to his
predictions. there will be Iittle need for admissions restrictions in most
fields. Presently ZVS rontrols admissions throughout the entire nation in
the fields of architecture. biochemistry, biology. chemistry. nutntional
chemistry. medicine, pharmacy. psychology, veterinary medicine, den-
tistry. and a combined major in chemistry and biology. In addition, individ-
ual states have found it necessary to Iimit enroliments in other fields on a
statewide or local campus basis.
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The process is relatively simple. Students seeking admission direct their
applications to ZVS, not to the universities, indicating in priority order
campuses at which they wish to study and the fields they wish to enter. The
staff verifies the student's academic qualifications and feeds the data into a
computer. in turn the computer assigns the student to a campus (which
might be any place in the entire country) and a field, giving predetermined
weight to each student’s personal circumstances (e.g., proximity to the
campus, presence of a physical handicap, quality of examination scores
from the Gymnasium., etc.). A student who is not assigned to the field of first
choice has two options—enter a field that is not restricted or wait until the
next semester and apply again. In most cases, such students enter an
alternative tield—one, it is hoped. closely related to the original
choice—and wait for reconsideration in future semesters. Of all the places
available in any restricted field. 15 percent are assigned on the basis of
social hardship conditions, 8 percent are reserved for foreign students, 46
percent are assigned to students with the highest academic qQualifications,
and 31 percent are granted to students on the basis of the length of time they
have waited to be admitted to that ficld.

As might be expected. there were problems from the very inception of the
national admissions procedure. Officials at ZVS noted that students-from
certain statesconsistently earned higherscores (Abiturnoten, or “notes,” as
they are called) on the final examinations taken upon compietion of work in
the Gymnas..m. This clearly gave those students an advantage in
placement and threatened to undermine the whole concept of-a national
system. To counter this situation, ZVS devised a technique for discounting
the quality of scores reported by students in a given state ifthe average of all
scores In that state was greater than the national average. Conversely,
students from states where the average was below the national average had
their scores proportionatel'r increased. This enhanced the aura of objec-
tvity surrounding the operation of ZvS and helped reduce adverse re-
action from academic sources and the general public.

General acceptance of ".umerus Clausus in Germany evokes some surprise
among American academic types. It is difticult to conceive, for example,
that university people in this country would willingly accept a system which
removed from the campus all decision making with regard to the
composition of next fall's freshman class. And surely any thought of
allowing a computer to select the new crop 2f graduate students would be
met with cnes of anguish from the departments of every American
university and college. Of course, the situation in Germany .5 not entirely
comgarable since. by tradition. it is assumed that all Gymnasia in the
country are of the same quality and -hus all graduates are fully quallfied to
handie university studies. Still, some German academicians voice fears that
the ZVS operation will have a leveling effect on the quality of German
universities. No longer, they say, will the great old-line universities att.ract
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by natural selection the very best young scholars, since the impartial
computer will assign incoming stu@nts to campuses where they might not
have applied under the former system.

Growing public disenchantment with higher education*prompted bty the
excesses of student radicals on many campuses, also appears to have
conttibuted to the general acceptance of Numerus Clausus. Like many of
their counterparts in the United States, taxpayers in Germany see university
campuses as hotbeds of radical activity, and they are beginning to question
the value of unrestricted campus growth. Most students, particularly those
who have been waiting several yearsto gain entrance to their chosen field of
study, are unhappy with the new admissions scheme. Yet, there appears to
be no organized student resistance to the measures.

No doubt the fact that aimost every German student seeking admission is
ultimately assigned a study place, even if it isn't in the fieid of first choice,
has tempered student reaction. These alternative placements—called
“studies of escape” by some Germans—clearly demonstrate that Numerus
Clausus is an exceedingly costly attempt to control university enroliments.
At most, the national admissions system has succeeded i~ chifting students,
at least temporarily, to less attractive campuses or to less popular fieids of
study. The end result is expensive in both doliars and wasted human
resources. Students are filling places and un iversity budgets must provide
professQrs and instructional facilities for them. Studentscontinueto receive
their monthly living allowances from public funds even though they are
Currently studying art history, say, instead of dentistry or biochemistry or
some other field in which they might eventually make a contributiop to the
nation’s economy and welfare. And, of course, this means that they will
probably spend 3 or 4 ad1itional years at the university, for most graduates
of the Gymnasium insist upon claiming their constitutional right to a
university education and resistentering less prestigious forms of vocatignal
training. Worse yet, many of these students are at best reluctant learners,
merely marking time until they can be admitted to the tield that will elicit
their serious attention. Lack of motivation and the frustration of waiting 3 or
4 or 5 years to be accepted in medical school, for example, has created
heavy psycholozical burdens for both students and their professors. Under
such conditions, it is surprising that radical student groups have not been
more successful in exploiting what appears to be a ready-made issue.

German authorities readily admit that providing “studies «f escape” for
university students constitutes a large fiscal item. A new Lniversity law,
currently beiny debated by the federal legislature, would remove waiting
time as a factor in determining future assignment of study places. This
should discourage many students from entering alternative fields of study
but 1t will also contribute to student discontent. Increasing numbers of
students who have completed the rigorous 9-year program of preuniversity
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studies in the Gymnasium will be frustrated in attempts to study in their
chosen professional fieids. Since the curricula they followed in secondary
school provided no vocational or occupational courses. they will be
unprepared for gainful employment and unable to continue their education
at the university level. Certainly this will create a politically and
economically explosive situation, .

Government officials concerned with future manpower needs and fiscal
affairs in the nation have recently added yet another complication. It is
becoming increasingly clear that there will be fewer and fewer jobs for the
increasing number qQf students completing university programs. This may
become another reason for restricting university admission. The suppiy and
demand situation with regard to teachers for German elementary and
secondary schools dramatically illustrates the point.

Figures released by the conference of state finance ministers reportedly
show that by 1985 German universities and pedagogical colieges will be
producing more teachers than can be employed. This estimate is based on
current and projected birthrate figures that show a sharp decline in lower
school enroliments The finance ministers called for application of
Numerus Clausus to the teacher training fields.

The reaction from educators seemed to take three forms. An official of the
conference of state education ministers saw the projected surplus of trained
personnel as a blessing. citing large student-teacher ratios and the lack of
special teachers and guidance counselors as majorconcerns in elementary
and secondary education. While admitting the nieed for more specialized
personnel in the schools. a staff member in the federal education ministry
asked why Germany should expend its resources to train large numbers of
teachers when state governments will be unable or unwilling to provide
salaries for any more teachers than current budgets allow. He pointed out
that students completing teacher preparation programs would be virtually
unemployable since they learned no vocational skills in the Gymnasium,
since university studies are narrowly specialized, .and since the rgid
professional structure in Germany makes entry into an alternative
professional field (even higher level civil service positions) almost
impossible These same factors can be applied to discussions of
employment problems in all other fields as well.

However, the most fundamental criticism of the finance minister's proposal
comes from unwversity officials who say that the use of Numerus Clausus to
adjust the supply of future professional workers—Planerisher Numerus
Clausus 1s the German term for it—1s clearly unconstitutional. They point
out the guarantee of admission to a specific field and cite the constitutional
court’'s decision which merely, delayed. but did not forever prevent, the
admission of students to certain fields Using enroliment restrictions as a
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planning device, university people argue, would go beyond the
constitutional court's initial decision and would place the future of all
academic fields offered by German universities in the hands of bureaucrats
in organizations like ZVS and the education ministries. This point
notwithstanding, it is likely that German political leaders and the general
public would agree with the finance ministers and manpower planners.
Behind all of this appears to be a reprdering of educational values and a
change in the way the average German views higher education.

Historically, Germans have placed high value on the advanced forms of
educational activity. Attendance at the Gymnasium and the university

'nferred upon these highly selected students a prestige they would carry
wiroughout life, clearly separating them from those who prepared for
vocations or even middle level occupations. Students who completed their
studies in the Gymnasium were guaranteed entry to.the professions. They
were the future leaders of both public and private life. They possessed
Bildung—genuine learning—not merely education or training. Upon
completion of their studies (indeed, often even if they did not attain a
degree) they took places among the Bildungs-Elite at the center of
German's cultural. intellectual. academic. and professional life Society
accepted their destiny and, since a relatively small segment of the
population was involved, provided ample educational resources for its
realization.

The postwar democratization of education in Germany appears to have
influenced this historic point of view, however. Large numbers of students
drawn from a wider social and economic spectrum movad through the
Gymnasium and into the universities. Dozens of fields were designated by
law as “university level” studies and the resulit seemed to be a dilution of the
traditional concept of “university level” rather than an immediate elevation
in prestige for the newly anointed fields. The almost"boomtown’ character
of the German economy enhanced the importance and appeal of
occupations in business, industry, and construction, creating in the
German mind a heightened appreciation of these areas ofhuman endeavor.

Now vocational training and occupational education of various kinds are
being touted as a more desirable direction for young people and fiscal
resources to support these Kinds of institutions are iIncreasing.

This changing cliimate of public opinion, coupled with a backlash against

excesses of radical student groups, has contributed to the general
acceptance of Numerus Clausus. Indeed, such feelings may lead to the
revolutionary step of basing university admissions on future manpower
needs since many Germans. in spite of strong objections from professors
and students, nowseem to view university studies more as “education” (that
1s. training for work) and less as “the acquisition of Bildung" (genuine
learning and elite status). So fundamental a -change in thinking about
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university studies is a matter of great historical significance. This
contention is, of course, a debatable point but the impression grew and was
reinforced during a recent series of conversations with German educators,
civil servants, students, and average citizens. It could mean that egalitarian
concepts in education have overcome the traditional ideas of Humboldt,
called “the Saint of German higher education.” which have undergirdad the
intellectual life of that nation for nearly 200 years. Certainly this is a
phenomenon that bears watching as Germany strives to deal with the
problem of too many students.
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